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Abstract

John Marshall Harlan, a Kentuckian who served on the United States Supreme
Court from 1877 to 1911, was often the only Justice who supported the civil and
political rights of African Americans. His jurisprudence was interesting because it
combined traditional elements of the Court's Gilded Age views and fundamental ideas
of mid-twentieth-century judicial race philosophy. The events that reshaped Harlan’s
race philosophy illustrate how he made the transition from slave owner to defender of
individual rights. Significant to his judicial ideology was his interpretation of dual
federalism and the intent of the framers of the Civil War Amendments. While the
majority of the Court defined these concepts very narrowly, Harlan used a more liberai
approach. By addressing the criticisms of his record, by investigating his pre-Supreme
Court days in Kentucky, and by surveying his record in cases involving African-
American rights, one can readily conclude that Harlan deserves his reputation as a

champion of civil rights.
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One Lone Voice: John Marshall Harlan and

the Constitutional Rights of African Americans

Preface

Few cvents in American history have transformed the political, social, and judicial
landscape of the country the way the Civil War and Reconstruction did. Out of the ashes of the
South rose a new social structure the Confederates had fought four long years to prevent. Blacks
and whitcs were suddenly equal in the eyes of the law. The nation had amended its Constitution
three times to ensure the civil rights of African Americans, The Thirtcenth, Fourteenth, and
Fifteenth Amendments freed African Americans from slavery, established their citizenship rights,
and enfranchiscd the black male population. However, for thirty-four years, from 1877 to 1911,
one lone voice on the United States Supreme Courl sought to uphold the rights guaranteed by
these Amendments o the Constitution, That voice belonged to Justice John Marshall Harlan.

The record of John Marshall Harlan has undergone a historical rcevaluation unlike that of
any other Justice. Harlan’s contemporaries criticized him for abandoning the ideals of the Gilded
Age. Many saw him as a notorious figure because of his radically different judicial philosophy.
After his death in 1911, he was seemingly forgotten for forty years until many of his liberal ideas
became the laws of the United Statcs. Of all those who served on the United States Supreme

Court from the mid-nineteenth to mid-twentieth century, Justice Harlan has gained the most noted




reputation for protecting the constitutiona! rights of African Americans. Scholars and historians

have furnished Harlan with this distinetion in the wake of the Brown v. Board of Education

decision in 1954. It was the Brown case that made Harlan’s ideas legendary. His record was

suddenly thrust from the depths of nineteenth-century obscurity to the forefront ol mid-
twentieth-century jurisprudence. Ilarlan was no longer viewed as an “enigma” or as “an eccentric
exception.”

In some ways, ‘notorious’ is a good description of John Marshall [Tarlan. ltisa
catcgorization Harlan himself would have appreciated. Ile stood over six feet tall with a head of
fiery red hair that turned snow white in his late years. He had a booming voice no one could fail
to miss, and he used his vocal abilities often when he disagreed with his brethren. He was
infamous for pointing and crooking his finger at fellow justices and poor young attorneys who did
not agree with him.  Yet, he Qas a very likable man, and despite his disagreements with the rest
of the Courl, no Justice who served with Harlan ever reportedly disliked him. Tn fact, Justice
Oliver Wendell Holmes once said, *I do not venture to hope that Harlan and I will ever agree on
an opinion, but he has a place in my heart.””

In the late twentieth century, legal scholars and historians have debated whether or not
Harlan deserves his reputation as the great champion of civil rights. The Harlan revival of forty
years ago has brought to light serious questions concerning his commitment to African-American
issues. Some of these concerns arc limited to individual tactics Harlan employed in specific cases.
However, other crilicisms are more general and candenin the majority of the Harlan record. In
many ways, these critics, once again subject Harlan to categorizations such as “judicial cnigma.”
Harlan’s record as a whole is less than impressive 1o these scholars. Ilis landmark civil rights

dissents are seen as the exceptions.




The revival of John Marshall Harlan coincided with both the Brown decision and the
reevaluation of Reconstruction. As historians began 10 rcassess the successes and failures of
Reconstruction, they also started to reevaluate Harlan’s pledge to civil rights. Both the
reassessments of Reconstruction and Harlan’s record related directly to (he citizenship rights
blacks were finally able Lo excrcisc for the first time since the end of Reconstruction.

Nineteenth-century criticisms of Harlan were gencral attacks on his decision to support
African-American rights. These criticisms were rooted in the popular prejudices of the day. Most
critics accused Harlan of writing his own personal beliefs into law and charged him with being
inconsistent in his reasoning. Harlan admitted that judges make law. Ile could be considered a
pseudo-formalist at best and this is why his contemporaries saw him as a renegade.

The reevaluation of the Harlan record began in the mid-twentieth century. Historians in
the 1950s and 1960s, such as Alan F. Westin and Barton J. Bernstein, praised Harlan's overall
approach to civil rights but questioned his use of specilic judicial tactics. In the 1970s, afler two
continuous decades of violence toward Alrican Americans, scholars such as J. Morgan Kousser
and Richard Kluger began to question Harlan’s commitment 1o civil rights.” Many writers in the

1980s and 1990s, including Linda Przybyszweski, Tinsley Yarbrough, and Loren P. Beth, have
evaluated (he Harlan record using a more balanced approach. These scholars maintain that Harlan

descrves his reputation but question his consistency and reasoning in certain cases.

In his lifetime, John Marshall Harlan viewed a fundamental reordering of socicty. During
his thirty-four years on the Court, he witnessed incredible changes in law. What he saw in his pre-

Supreme Court days in Kentucky profoundly affected him and cau sed him to transform from slave




owner to defender of individual rights. His background did not suggest the man he would
become or the case record he would accumulate.

To asscss accurately the Harlan record, one must look at all thirty-ninc cases that
concerned the rights or status of Alrican Americans. Harlan did not uphold civil rights in all of
these cases. Generally, he favored Aftican-American rights, and in most cases he sought (o
uphold the guarantees of the Thirteenth, Fourleenth, and Fifteenth Amendments to the
Constitution. However, in some cases, Harlan believed other issues of law were more signiticant.
Furthermore, Harlan’s judicial decisions were allected by his strong sense of republicanism that
was sometimes clouded with naiveté. Harlan’s definition of republicanism was similar to that ol
the founding fathers. He believed that political power was derived from the people and that the
success of government dopended on the citizenry. There were certain stale procedures that were
fundamental and were reserved exclusively to the states. Republicanism, to Harlan, meant that
the federal government could not interfere with these policics. Harlan also assumed that most of
society shared his vision of a republican form of government. Tt was ditlicult for him to accept
that individuals in society would thwart theses noble intentions lor the sake of maintaining the
staius quo,

John Marshall Harlan’s reasoning in civil rights cases was not always consistent. In fact,
Harlan once said of himself that he would rather be “right” than “be consistent.”™ Hgc employed
several different kinds of judicial reasoning in deciding civil rights cases. Oddlv enough, he used
the concept ol dual federalism both in support and against black plaintiffs.” Certain facts in these

individual cases mitigated his usc of dual federalism. Harlan also used the concepts of ariginal

* Dual federalism was the nineteenth century legal doctrine that enunciated there were two spheres of
citizenship rights. One sphere was reserved to the states and the ather belenged to the federal
govemment. Neither the state nor the federal government should intrude upon the province of the other.




intent, stare decisis, federal interstate commerce powers, cqual application of the laws, and public
interest concerns in deciding cases. Judicial rationales such as standing, mootness, jurisdiction,
and lower court errors {urther factored in his opinions and dissents. The easicst approach to
viewing the Ilar}an civil rights record is to first address the cases chronologically and then to
examine the reasoning employed. His dissents will show that the greatest difference between
Harlan and his brethren was the scope each used in interpreting dual federalism and the intent of
the framers of thc War Amendments. The majority of the Court dcfined these concepts very
narrowly when applied to civil rights, while Harlan took a more liberal approach.

John Marshall Harlan’s tcnure on the Court witnessed a transformation from the policies
of the Gilded Agc into the ideals of the Progressive Era. Formalistic doctrine, with its rcliance on
dual federalism, was replaced with other schools of thought that emphasized individual rights and
responsibility for individual action. Harlan was a Justice whe did not precisely fit into either era.
His judicial philosophy encompassed the ideas of formalism, sociological jurisprudence, and
realism. His beliefs could not be categorized into any one school of thought. It is more correct Lo
assess him as a bridge figurc who accepted the tenets of different philosophies of judging.

Some scholars have called Harlan a man before his time. Others see him as a throwback
to a more egalitarian day. In truth, Harlan was both. Ile embraced concepts of civil rights that
would not be tealized until the twentieth century. His chief reason for defending those rights was
his spirit of republicanism, which was similar to that of the founding fathers. By addressing the
criticisms of John Marshall Harlan’s record, by investigating his pre-Supreme Court days in
Kentucky, and by cxamining his record in cases dealing with African-American rights, one may

prove that he deserves his reputation as a champion of civil rights.
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Chapter 1:

Criticisms of John Marshail Harlan and His Civil Rights Record

The record of John Marshall Harlan in cases dealing with African-American rights has
been subjected to a great deal of criticism--both during his lifetime and in the decades since his
death. Contemporary and modern critiques of Harlan each take a different approach in examining
the Harlan record, but both suffer from similar flaws. Nineteenth-century critics often focused on
his civil rights record and philosophy in general, while {wenticth-century scholars point to more
specific judicial tactics when assessing him, Writers, historians, and political observers from both
centuries often question Harlan’s commitment to African-American rights because of cases in
which he ruled against black plaintiffs. He has most oftcn been charged with being inconsistent in
both his judicial opinions and reasoning while on the Court.

Harlan was involved in thirty-nine cases dealing with civil rights issues during his thirty-
four years on the Court. The fact that Alrican Americans were citizens with cqual rights to
whites created a new, perplexing arcna of law in the nineteenth century. The Supreme Court did
not have any precedents in how to deal with cases involving rights for a newly lreed black
population. ‘There were few pre-Civil War cases dealing with freed blacks, and those individuals

involved had not been protected by three constitutional amendments and several federal civil
rights laws. Sevcral cases addressing African-American rights came before the Court between the

adoption of the War Amendments and the beginning of Harlan’s service. The most significant ol
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these were the Slaughter House Cases in 1873 in which the Court ruled the Fourteenth

Amendment protected only those rights guaranteed by the Federal government. It further held
that there were, in effect, two spheres of citizenship rights: one federally guaranteed and one
given by the states. 11 was the province of the states to ensurc and to protect those rights
individuals had because of their state citizenship.” The federal government could not interfere
with state citizenship rights. In this casc and the other pre-Harlan decisions, the Court was
experimenting with civil rights issues, particularly in relationship to the War Amendments. In
many ways, this ‘experiment’ continued throughout Harlan’s tenure. The cntire Court, not just
Harlan alone, was guilty of inconsistencies during the early era of civil rights decisions.

In cases involving black civil rights belorc the Court in Harlan's tenure, the issue of those
rights was nol always paramount in the eyes of Harlan or the other Justices. There was not a
single casc in which civil rights, segregation, and discrimination wete the only issues involved.
Harlan had thoughts on how a justice should rule in cases dealing with dual lederalism, interstate
commerce, federal due process, and other legal questions. Sometimes his decisions in cases In
which he scemed to go against his strong pro-civil rights belicfs were motivated by an cqually
strong commitment to other issues.” His civil rights opinions further combined his understanding
of the blacks’ plight, his broad interpretation of rights granted by the Civil War Amendments, his
personal ideology, and his desire to see law achieve the correct result.” The last of these was
particularly important to him because Harlan truly believed that correct constitutional reasoning
was pointless unless it achieved the right outcome. THis thinking was also altered because the laws
around him changed.® As a judge. he was heavily influenced by the dictates of the republican

system.
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John Marshall Harlan was extremely committed to a republican form of government. He
felt that this system directed his Supreme Court decisions. The War Amendments, in his opinion,
had put the country a step closer to realizing the dreams of equality many of the founding fathers
had envisioned.” Harlan even [earcd that individuals in government and in socicty were
attempting to take the power of the government out of the cilizens” hands.' Harlan’s belief in
civil rights was duc in part to his perception of republicanism. The white race was not naturally
superior because a republican form of government did not allow one race to be superior,”

The philosophy of judging that predominated during Harlan’s tenure on the Court was
formalism. This school of thought held that judicial decisions were based on a higher standard of
law and was commiited 1o the idea that judges discover, not make, law. John Marshall Harlan’s
judicial philosophy did incorporate some ideas of formalism, but it also embraced Jegal rationales
that would come to dominate the Court in the twentieth century. While on the Court, Harlan was
often chastised by his critics for accepting sociological reasoning. This type of logic did not
conform with formalistic dogma. However, it was his fellow Justices who were guilty of this
charge. Despite denials by the rest of the Court, the Supreme Court decisions of the late
nineteenth century made a place in law for the sociological prejudices of the day. "2 Though they
claimed 1o “discover” law, in fact, they werc activists who wrote their racial biases into law. They

ignored the intentions of the War Amendments in an attempt to maintain the status quo. Harlan
did not allow the racially prejudicial tendencies of his brethren to affect his belicf that the
Fourteenth Amendment allowed the central government to protect the rights of all citizens,
regardless of how one group in society might view another.” The dicta within many of his
opinions and dissents were in the interest of aiding society'’ and seeing it progress as the War

Amendments intended. Though he was not completely without prejudice, he did maintain that the
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races were equal before the law. Harlan was committed to a color-blind Constitution, and his
decisions were motivated by an egalitarian sentiment.

Nineteenth-century critics of John Marshall Harlan also accused him of judicial activism,
In a speech in 1907, Harlan acknowledged the force of judicial activism when he said, “The power
of the Supreme Court for good, as well as for evil, can scarcely be exaggerated. It can not
actually shape the destiny of our country, [but] it can cxert a commanding influence in that
direction.”® Harlan believed that influence should be as limited as possible. He was, in truth, a
strong advocate of judicial restraint, and his decisions reflected this helief. There was a proper
role for the Supreme Court to play.'¢ He lelt strongly that the Courl should not act as a “super-
legisiature.” The Court’s job was not to interject its own moral policies of right and wrong into
legislators’ decisions, but to protect the citizen from aggressive state and national legislatures."’
When he did cross the boundary between judicial restraint and activism, it was in the interest ol
civil rights."”® Harlan’s contemporarics have charged him with being an activist, bul these
criticisms are tainted because of hostile attitudes toward civil rights in the nincteenth century.

Harlan’s philosophy of judging was, in many ways. contradictory. It was paternalistic but
rejected judicial activism. It was nationalistic, while still upholding some elements of state
sovereignty. It combincd elements of formalism, sociological jurisprudence, and realism. Most
criticisms of Harlan in both the nincteenth and twenticth centuries arise because of his ideological
inconsisteticies. While onc scholar will damn him for advocating dual federalism, another will
condemn him for being too nationalistic and not properly interpreting the meaning of the War
Amendments. In his day, he was deemed far too liberal. By late twenticth-century standards he is
chastised for being conservative. However, writers such as Kluger and Kousser who charge him

with not being radical enough make the mistake of judging him by twentieth-century standards. It
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is not proper to cvahiate the Harlan record by modern standards of liberalism and conservatism.
To do so employs historical relativism. Criticisms by his contemporaries were also flawed
because these individuals were too close to the issues of the day to adequately asscss the Harlan
record. To best understand Harlan and to properly pass judgment on his record, one must
evaluate him in hindsight by the contemporary standards of his day.

Other modern crities who feel Harlan’s record is at best mixed on the issue of civil rights,
are guilty of incorrectly categorizing civil rights in the nineteenth-century context. Today, civil
rights arc all encompassing, but in the decadcs after the Civil War civil rights” could be divided
into three categories: civil, political, and social. Harlan took strong stands on upholding civil and
political rights. However, he never advocated equal social rights for African Americans; indced
the idca was as inconceivable to him as it was to the majority of nineteenth-century society, both
black and white. Even a great African-American spokesman such as Booker T. Washington did
not advocate for a nineteenth-century sociely in which blacks and whites were social cquals. Tt
has only been in the twentieth century that such a wonderful dream has been envisioned and has
been slowly realized. Many critics of Harlan do not evaluate his record from a ninele¢enth-century
civil rights interpretation; thus they condemn him because of his record on social rights, an area of
rights legislation neither he nor the Radical Republicans ever imagined. Tn fact, Harlan was
radical for his time. He was often the lone dissenter in African-American rights issues, and his
civil rights belicfs were contrary to the popular opinion of the late nincteenth century. He did not
scek the path of the majority, who at every turn thwarted the intent, the wording, and the spirit of
the War Amendments--even in nineteenth-century historical review. "’

While nineteenth-century critics of Harlan focused on his civil rights record as a whole,

modern critics have found fault with individual judicial tactics Harlan used in his reasoning. Even

war
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writers, such as Westin, Przybyszewski, and Beth, who believe Harlan deserves his reputation as a
defender of African-Amcrican rights, occasionally question the legal justification he utilized in
specific cases. Harlan is once again chastised for being inconsistent by these twenticth-century
scholars. All his critics point to individual cases in which Harlan seemed to waffle on the idea of
civil rights. Many writers, including Westin and Bernstein, point to specific inconsistencies in
ITarlan’s reasoning, particularly in landmark decisions. John Marshall ITarlan is most ofien

condemned for his use of the concept of dual federalism and for his record in African-American

Jury cases.

‘The concept of dual federalism was the idea that there is a sphere of rights reserved to the
states and a sphere of rights belonging solcly to the Federal government. Neither the states nor
the Federal government should intrude upon the province of the other.”® This idea was as old as
the nation itsclf and was critical in the framing of the Constitution. In many respects, the Civil
War was a battle between those who believed in dual federalism and those who believed in State
Sovereignty.2] The framers of the War Amendments accepted this balanec of powers and were, to
some cxtent, attempting to preserve dual federalism. 1t was the intent of the Radical Republicans
that the States would primarily protect the rights of citizens. The War Amendments were an
attempt 1o ensurc that the States safeguard the rights o all citizons equally.”

The Supreme Court of Harlan's tenure, rooted in formalistic doctrine, accepted dual
federalism. The Court used this concept more than any other reasoning in striking down federal
laws designed to protect the guarantees on the Thirtcenth, Fourteenth, and Fifteenth
Amendments. The Courl’s main objection to federal civil rights legislation was that those acts
punished individuals for civil rights violations. It was the view of the Court, m their interpretation

of dual federalism, that such persons were subject to the jurisdiction of the states.™
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John Marshall Harlan did accept dual federalism to some extent, but his interpretation of
dual (ederalism was different from that of the rest of the Court. Harlan believed that when state
governments were unable or unwilling to protect African-American rights, the Federal
povernment should step in and do so.** This idea was more in kecping with the sentiments of
Congress which, after seeing how the Southern states allowed continued racial discrimination
against Alrican Americans in the years immediately following the Civil War, passed three
Enforcement Acts in 1870 and 1871 to ensurc the guarantees of the War Amendments. These
laws were in direct response to the failure of the states to live up to their end of the dual
federalism bargain.” The Enforcement Acts made it a criminal offensc for individuals to
discriminate against blacks or 10 prevent African Americans from enjoying their citizenship rights.
The majorily of the Court would find parts or all of these acts unconstitutional during Harlan’s
tenurc. Lhey based their decisions on the concept of dual federalism. Harlan dissented in every
one of these cases.

Other evidence that Harlan was not completely committed to dual federalism was his
record in cases dealing with state economic issues. He permitted federal laws that regulated the
economy, but opposed such measures passed by states.”" Economic issues, he lelt, (el in the
federal sphere of rights. 1f the states became involved in such regulations then contflicts of interest
over such matters as interstate commerce could have arisen.

The majority of the Court applied dual federalism to Thirteenth Amendment questions.
IIarlan never did because of his tendency to interpret the Constitution literally.”” The Amendment
nationally forbade all forms of slavery and, thus, Harlan believed no state could engage in
activities that conferred any form of slavery, involuntary servitude, or badges of slavery upon its

citizens. Harlan also believed Congress could protcct the rights of citizens under the first clause
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of the Fourteenth Amendment, which defined citizenship. He believed it was not necessary to
categorize citizenship rights into federal and state spheres.”® Harlan felt that the Court often hid
behind the dual-federalist doctrine and in doing so chose 1o ignore egregious violations of civil
rights.” What beliefs John Marshall Harlan held about dual federalism were often outweighed by
his stronger commitments to nationalism and republicanism. These two concepts were the driving
force behind all of his pro-civil rights opinions and dissents.

Directly related to Harlan’s idea of dual [cderalism was his stance in cases involving
African-American jurors. Those cases represented the bulk of civil rights cases belore (he Court
during Harlan’s tenure. Harlan has been most criticized by twenticth-century scholars far his
record in those decisions. Both thosc writers who support his reputation as a champion of civil
rights and those who question his commitment to African-American rights address his record in
jury- selection cases. The jury cases involved black plaintiffs who alleged discrimination by states
and trial courts in the assembly of grand and petit juries. Eighteen jury cases came before the
Court between 1880 and 1911, In twelve of those suits, Harlan took an anti-civil rights stand. In
all of those cases, the reasoning the court employed was that of dual federalism.’

Though critics charge Harlan with using dual federalism in the jury cases, hc was only
partially motivated by that concept in his reasoning. Harlan was equally inspired in those
decisions by his beliel'in republicanism.™ Harlan felt that nothing was more essential to a
republican system of povernment than states deciding lor themsclves how jury issues should be
decided.

[Iis decisions in the jury cases were further dictated by a two-part test he usced in deciding

all civil rights suits. In deciding if individual, state, or federal actions were in violation of the War

" See Appendix.
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Amendments, Harlan addressed whether or not those acts infringed upon the color-blind rule he

established m his famous Plessy v. Ferguson dissent in 1896 and whether or not the intent of the

statute or action was racist.”' The color-blind rule assessed the ability of the act or law to be
equally applicable 10 persons of all races. The second half of his test evaluated the statute’s or
action's intentions. If Harlan believed the action had a racist purpose, then he found it to violate
the Civil War Amendments. In regard to the later prong of the test, Harlan required that black
plaintiffs provide solid legal evidence that racial exclusion had occurred.™ In most of the jury
cases, plaintiffs were unable to provide enough affirmative proof to meet Harlan’s standards.
Further, Harlan and the Court did not look at the jury cases from an equal protection standpoint
but from a duc-process view. The due process interpretation meant the Court was emphasizing a
guarantee to a fair trial, not the citizenship rights that equal protection ensured. By looking at the
jury cases from a due-process rationale, both the Court and Harlan would conclude that African
Amiericans could receive a fair trial by an all white jury.”” Beginning in 1908, Harlan and the
Court held that racial exclusion was a violation of du¢ process but that all-white juries were not
prima facie evidence of inequality. It had to be proven that deliberale racial discrimination had
occurred and that such prejudicial actions had violated the individual rights of the defendant.

John Marshall Harlan’s thoughts on jury issues were expressed best in a letter he wrote to
attorney C.P. Burrell in August 1896. That letter illustrates his commitment to true equal
applicability of the law. Tt also demonstrates his belief that juries should not be racially organized
to benefit any defendant. Harlan wrote:

The Constitution of the United States does not sccure to a black man the right to

be tried by a jury composed in whole or in part of men of his race, nor does il

secure to a white man (he right to be tried by a jury composed in whole or in part

of men of his race. The Canstitution only secures to each person the right to be

tried by a jury from which is not excluded because ol his race, any citizen,
otherwise qualified, or the same race as that of the accused,™
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In some ways, Harlan’s commitment to republicanism in the jury cases was based on a
naive belief that those who assembled juries shared his belief in 4 republican system of
government. It was difficult for him to believe that such overt racism coukd occur in a country he
loved so dearly because of its cealitarian idcals. Those who choose to attack his record in jury
cascs because they feel those decisions contravene the rest of his civil rights record misread his
intentions. Ilarlan was not truly inconsistent in those decisions involving jury issues. He used
reasoning he employed in all other civil rights cases and hased his opinions on the same two-part
test. If Harlan is to be criticized for the jury cases, then critics should address his naivet¢ and not
his reasoning.

Alsp directly related to Harlan’s decisions in the jury cases was his strict interpretation ol
jurisdiction. His failure to dissent in several cases was grounded in the iogic that the Court did
not have the necessary jurisdiction to review the cases. Those actions illustrated his defined
standard of dealing with cases only in which civil rights violations were clear and jurisdiction was
apparent.”” All cases in which he dissented on jurisdictional grounds were motivated by his need
10 see justice served.”® Justice failed when the Court considered issues that it did not have the
jurisdiction to review. African Americans were ollen denicd their civil rights in cases in which
jurisdiction was not evident by the facts. For example, by deciding the case of Giles v. Harris
{1903) on its merits and not sending it back to the circuit court for revision of the record, the
Supreme Court’s majority denied Giles any relicf for being denied his right to vote. In this case
Harlan dissented on jurisdictional grounds and chastised the Court for failing to address the

constitutionality of the actions against Giles.
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Harlan has also been criticized by twentieth-century critics lor his usc of original intent as
a guiding doctrine. He strongly tavored a literal interpretation of both the Constitution and the
intent of the [ramers of the War Amendments.” He was often critical of his fellow Justices when
they did not take the same approach to the Constitution.”® The entire original intent argument can

best be summarized in his dissent in the Civil Rights Cases (1883), although Alan Westin believes

that Harlan ventured {rom the phrasing of the Fourteenth Amendment and the original intent of
the tramers of the War Amendments in that case.”” In his 1883 dissent, Harlan thought the War
Amendments conferred upon African Amcricans all rights associated with citizenship, and those
Amendments gave Congress the ability to ensure that racial discrimination was unconstit utional.*®
He disagreed emphatically with the rest of the Court that the first scction of the Fourteenth
Amendment was simply a sequence of restrictions upon the States. The fifth section of the
Amendment, in his opinion, gave Congress the broad powers of ensuring that citizenship rights
were proteoted.”

Tt is clear that Harlan did understand the original intent of the War Amendments” framers
and that he properly applicd that knowledge in his civil rights decisions. Harlan kncw that many
ol the same men who wrote the War Amendments framed the Civil Rights Act of 1875. If those
individuals had not believed the Amendments conferred upon them the power Lo protcct Affican-
American rights, then they would not have undertaken the 1875 Act.** Harlan’s original intent

beliefs, particularly in the Civil Rights Cascs (1883), were also motivated by his decision to

address the “legal elfect” the Amendments had."’ Monte Canfield has said in regard to Harlan’s
reasoning, “If the effect, in fact, acts to subordinate onc person to another, then the argument
comes to a definition of slavery.” Harlan’s interpretation of the Amendments’ original intent

was that (hey prohibited not only slavery but badges of slavery as well. It is apparent he
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considered discriminatory laws, such as those involved in the Civil Rights Cases {1883), to be

badges. The majority of the Court in the Civil Rights Cases (1883) was guilty of inventing
original intent to make their point. They failed to evaluate properly original inlent becausc it was
congressional radicals who originally proposed the War Amendments.”’ If Harlan is to be deemed
guilty of misconstruing original intent, then both he and the Court were equally guilty of searching
out arguments to sustain their convictions.

One area for which Harlan has been criticized for breaking away from his literal
interpretation of the Constitution is that of substantive due process. Scholars such us Loren P.
Beth question his use of substantive duc process over his use of literal interpretation of the
Constitution in several cases.”® The Fifth and Fourteenth Amendments require that laws should
be fundamentally fair, reasonable, and reasonably related to their purpose. Ilarlan explained his
reliance on substantive due process in a law lecture in 1898:

Since the adoption of the Fourteenth Amendment there has been a great many

decisions in the country as to what constitutes due process of law, and you will

ncver hear the last of that phrase as long as this is a free counlry because there are

varying circumstances arising and the judges are put at their wit’s end to know

whether this, that or the other act transcends the provisions of the Con stitution.*’

Harlan used substantive due process as a means of ensuring African- American civil rights. He
(ound that several state laws werc fundamentally unfair and were not reasonably applied (o (heir
purpose. Such laws arbitrarily deprived citizens of life, liberty, and property. Critics of his use of
substantive due process simply address his decision to employ it and fail to see that he used it as
an means 1o aj d. It was often a more effective tactic than literal interpretation of the
Constitution becausc it required state laws Lo be clear in their purpose. Many of those who

criticize his use of substantive due process subscribe to theories of judicial philosophy that do not

believe in the esoteric concept of substantive due process.
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John Marshall Harlan is most famous because of his use of dissent.*® Ile is occasionally
criticized for dissenting for the sake of dissent alone.” Ilowever, in every case in which Harlan
dissented, he had clear and compelling reasons for doing so. In his decisions he gave
constitutional reasons for every action he undertook. His opinions and dissents, though often
wordy, were never vague or superfluous. In civil rights cases his dissents had a specitic purpose,
to llustrate that the Constitution could not be used as an instrument preserving racial
discrimination so long as he sat on the Supreme Court.

[arlan has left one legacy in history he would not have favored. Some critics charge that
the color-blind doctrine enunciated in Plessy v. Ferguson (1896) is partially responsible for a
backlash against affirmative action in the twentieth century.” Many individuals who fought
against segregation but who oppose affirmative action rely on Harlan’s color-blind Canstitution
theory.”' Those who advocate a color-blind Constitution do not favor any color-conscious
legislation. But one could counter that not all color conscious laws are nevessarily bad.”® Many,
such as those pertaining to busing and equal opportunity in employment, actually prevent
discrimination and arguably fulfill the promisc of the Fourteenth Amendment’s equal protection
language. Some followers of Harlan’s color-blind theory feel that the Plessy dissent would never
have justified any form of action policy in regard to race law. There is no evidence that the color-
blind doctrine was intended to be absolute.” Any thoughts on where Harlan would stand on
modern-day allirmativc action would be pure speculation. Scgregationists in the twentieth
century have latched onto [larlan’s theory of a colnr-Elind Constitution to light intcgrated schools

and mandatory busing. Bascd upon his dissents in Plessy v. Ferguson (1896) and Berea College

v. Commonwealth of Kentucky (1899), it is clear that Harlan would have opposed any person

who would use his theory in this way.**
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Nineteenth-century critics of John Marshall Harlan [ocused on his civil rights record as a
whole. They attacked his overall commitment to African-American rights and criticized him for
several inconsistencics. 1n truth, those inconsistencies can be explained by his helief in the
rcpublican system, his acceptance of several different philosophies of judging, his rejection of
judicial activism, and his understanding of civil righis in the nineteenth-century context.
Twentieth-century scholars have eriticized Harlan for specific tactical inaccuracies. These critics
are guilty of historical relativism and of assessing reasoning in individual cases without applying
the effects of that judicial logic to Harlan’s civil rights record as a whole. His decisions were
equally motivated by commitments to dual federalism, republicanism. and nationalism. When the
jury cases are evaluated more closely, it is possible 1o see that Harlan’s decisions in those cases
were inspired by several [actors, including dual federalism, original intent, and jurisdiction. In
facl, jury cascs were the one area of civil rights jurisprudence in which the Court did the most for
African Americans. In six of those cases the Court found state laws and actions by individuals
unconstitutional. These criticisms of Harlan’s record are all general comments on his civil rights
decisions. 'The reasoning he used in civil rights suits is best addressed, cvaluated, and repudiated

in the framework of the cases.
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Chapter 2.
The Making of a Great Dissenter: John Marshall Harlan's

Pre-Supreme Court Days

John Marshall Harlan’s heritage and early political career shaped the man he was to
become. Many people and events—-including his family, education, military service, and political
career in Kentucky--helped frame his judicial philosophy and attitudc toward African-American
civil rights. Any discussion of Harlan would be incomplete without some reference to those
factors.

Harlan was born in Boyle County, Kentucky, on June 1, 1833. He was the fifth son ofa
noted Kentucky Whig attormey, James Harlan.”® The elder Harlan named his son after the great
Chief Justice of the Supreme Court, John Marshall. The Harlan {amily, particularly James ITarlan,
was committed to the same political ideologies as Marshall.” The judicial opinions and belicfs of
Marshall would significantly affect his namesake throughout his life.

The Harlan family owned several slaves, all of whom were house servants reportedly well-
treated and close to the family.”’ Stated dillerently, Harlan grew up in an afllucnt ante-bellum life
style. However, those slaves were inherited, and the family never engaged in the buying or selling
of slaves. In fact, the family viewed the sale of slaves to be barbaric.™ Tt was a matter of honor in
the Harlan {amily that they did not sell their slaves. John Marshall Ilarlan, on one occasion,

bought a black woman to keep her from being separated from her husband.™ Harlan once said of
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the slave trade that anyone who would “{call] himself a man” would not engagc in the practice.ﬁn
This hatred of the slave trade showed that in his early lile Harlan, unlike many of his Southern
counterparts, belicved that slaves were human beings.

Both John and James Harlan were disgusted with the abuses some masters heaped upon
their servants.”' One particular occurrence of slave mistreatment cspecially affected a young John
Marshall Harlan. Whilc walking to church one Sunday with his father, the two observed a group
of slaves being savagely beaten by their master. James Harlan was so enraged that he went up to
the man and shouted, “You are [a] damned scoundrel. Good morning, st

Another incident in October 1858 further demonstrated Harlan’s belief that slaves were
more than mere property. Whilc the family was packing to movc to town for the winter, one of
the young slave girls fcll asleep near a candle. Somchow that candle overturned and caught her
dress on lire. Harlan heard the girl screaming, grabbed her, and patted out the flames. His hands
were scverely burned in the eflort, and he was scarred for life.”

Despite the family's paternalism toward slaves, the Harlan family oppo sed abolition.
Because of Southern state laws which forbade educating blacks, the family feared simply frecimg
slaves. The Harlans feared what might happen to both the South and the black race if millions of
uneducated blacks were suddenly left to their own devices. The family did support progressive
emancipation but felt immediate forced cmancipation violated the property rights of citizens of the
United States.® As a result, John Marshall 1larlan and his family opposed the reclection of
President Lincoln and the Emancipation Proclamation.”® They instead favored the African
Colonization Plan as a way of removing slavery from the United States.” As the Civil War
approached, the Harlans were strongly pledged to states’ rights concerning slavery, the property

rights of slave owners, and, as they saw it, the federal government's duty to safeguard the
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property rights of slaveholders in the territories.” His modified definition of dual federatism had
its roots in this property rights view of slavery.

For all the family's humanitarianism regarding slaves, John Marshall Harlan’s early contact
with slavery alone would never have caused him 1o become a defender of civil rights. Many
factors during the first third ol his life caused him to transcend the bartiers of his heritage.

Harlan’s early political philosophy was shaped by both his father and his education. He
attended college at Centre College in Danville, Kentucky, and studied law at ' ransylvania
University in Lexington. Of all the political parties of the mid-nineteenth century, the one most
committed 1o nationalism was the Whigs. John Marshall Harlun followed in his father’s footsteps
and joined the party early in his career. However, by the 1850s the party was waning in influence
and dying out. This led Harlan to join the new politically influential Unionist party, which
solidified his nationalistic beliefs.”® As well as being nationalistic, both parties did not believe in
treating slaves harshly or extending the current slave system. Harlan, as both a Whig and a
Unionist, was willing to tolerate the necessary evil of slavery, as he saw it,”” to keep the Union
together.”

Harlan’s commitment (o both nationalism and preservation of the Union led him to join the
United States Army in 1861. Prior to his military involvement in the Civil War, he had taken
steps as an influential member of the Union Party to keep Kentucky loyal to the North. This was
done in defiance of a Kentucky governor who was a known Confederate sympathizer.”' His valor
in bafile earncd him several commendations and the post of brigadier general. He never accepted
the position, however, because in February of 1863, Harlan retired from military scrvice. He was
needed at home to handic the family law practice after the death of his father.” He remained

aclive in his support for the Union and made efforts to prevent Southern raids in Kentucky.”
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The area of the South in which Harlan spent the majority of his life shaped who he was to
become. Ilarlan’s life, both in action and experience, led to his conversion from a staunch
supporler of property rights of slave owners to a deep believer in black civil rights.” Perhaps his
transition fram slave holder and defender of the old order inio a spokesman on the Supreme Court
in defense of the Freedmen’s rights was due in part to the way he saw blacks treated in Kentucky
after the Civil War was over.” Violence toward African Americans was very commeon in the
South. The old Southern order was defeated, but it was not gone. It would have its revenge, and
the recipients of that hostility would be the Freedmen.

Al their inception in the 1860s, John Marshall [larlan had opposcd the Civil War
Amendments. His belief in dual federalism causcd him to view the Amendments as abhorrent to
his concept of states’ rights. Howcver, his strong devotion to the Constitution along with his
hatred for racial vielence led him to accept the Amendments and their inplications for African-
American rights.”® Fventually Harlan came (o belicve in the same Congressional intent that
inspired the Civil Rights Acts and the War Amendments. He believed thai the purposc of the
Amendments and acts in combination was to prevent Alfrican Americans from living in a condition
of involuntary servitude, to ensure citizenship rights, and to ensure the right to vote.” The
ultimate goal of the actions by radical Republicans, Harlan came to belicve, was protecting the
dignity of the individual,™

Another factor that undoubtedly affected Harlan’s beliefs concerning the institution of
slavery, its evils, and later his judicial opinions and dissents was his mulatto relative. Robert
Harlan was either James Harlan’s illegitimate mulatto son or half brother.” The controversy over
his exact blood relationship to John Marshall Harlan stems from the dispute over the exact date of

Robert’s birth. He began his life a slave, bul, as was his family's habit of doing, he was allowed to
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work and earn his freedom. Shortly aftcr purchasing his freedom, Robert moved to Europe,
where he lived for several years. He eventually returned to the United States and spent the
majority of the remainder of his life living in Ohio.* John Marshall Harlan’s contact with his
brother was limited. However, his relationship with Robert did cause Harlan to be more
understanding of the horrors of slavery and discrimination. Several of Harlan's personal letters
included references 10 Robert.®' As a result, Harlan was more committed Lo upholding the
constitutional guarantees of equality, ar least where the law was concerned.™

Perhaps the most significant decision John Marshall Harlan made which shaped his later
judicial philosophy and illustrates his transition in thinking was his joining the Republican party in
1868. In 1867. Harlan moved his law practice away from Democratic-dominated I'rankfort to the
more Republican city of Louisville. This move coincided with the sound defeat of the
conservative Union party. His party’s defeat convinced Harlan that nothing could be achieved
politically by a third party in the state. He also realized he was living in a time when alliliation
with a leading party was nceessary to a successful practice of law.® Alan Westin bas said that
“ITarlan’s conversion to Republicanism was the most significant political choice he ever
made. . . " However, it was not politics alone which persuaded Harlan 1o join the party. He
himself said he chose the Republican party over the Democrats because “the general tendencies
and purposes of the Democratic party were mischicvous, while the theme of the Republicans were
sic] the better calculated to preserve the results of the War. . . % The results of the War he was
perhaps referring (o were the rights constitutionally guaranteed to the Freedmen.

In 1863 Harlan was elected Attorncy General for the Commonwealth of Kentucky, and in
1873 he was made an assistant United States Attorney General by Attorney General George H.

Williams. He was assigned this position to prosecute violations of the Enforcement Acts passed
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by Congress in 1870 and 1871, respectively. Most of these cases dealt with civil rights suils from
Kcntucky Federal District Court.* During his service, he compiled a less than impressive record
in African-American rights cases. Time and time again Harlan convinced the federal courts of
Kentucky to side with whites and hold that the state sphere of influence was superior to the laws
of the Federal government. In the most infamous of those cases, Bowlin v. Commonwealth
(1866), Harlan persuaded the Keniucky Court ol Appeals to overturn the sentence of a white man
convicted for larceny because of the testimony of a black witness.” At the time, Ilarlan argued
that Kentucky laws forbidding black testimony against white defendants was superior to the
Federal Civil Rights Act of 1866. The Kentucky Court of Appeals agreed and overturned the
conviction on the grounds the Civil War was over and state laws were once again superior to the
National Legislature.*

Between 1868 and 18735, as a Republican, Harlan twice ran unsuccessfully for governor of
Kentucky and once for the Unitcd States Senate. By the time of those elections Harlan had

realized he had been incredibly wrong in the Bowlin case and had reversed his position. He now

chase to defend the Civil Rights Act of 1866 and criticized the State legislature for declining to
permit black testimony against white defendants.*® e also began denouncing the Ku Khix Klan
and other terroristic groups in Kentucky lor their actions against African Americans, It was
groups such as the Klan and their actions that aided in Harlan’s transition from his stance n
Bowlin. He abhorred violence, especially violence aimed at preventing people from exercising
their constitutional rights.

In all three elections his emerging support for black civil rights was used against him by his
Democratic opponents.” He lost all three contests but continued to defend his commitment to

civil rights. At a rally in Livermore, Kentucky. in July of 1871, he said, “. .. 1 have lived long
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enough to feel and declare, as I do this night, that the most perfect despotism that ever existed on
this earth was the institution of African slavery.”’ 1lis hatred of slavery cventually transformed
into a commitment to equal rights for African Americans. In a speech at the Republican National
convention in 1876, Harlan expounded his beliefs that black children should have equal
opportunity to education in Kentucky.”

Some historians have suggested that Harlan’s conversion 1o the Republican party was
solely related to politics. A few, such as Westin, have gone so far as to argue that he first
embraced the idea of African-American rights because he knew the black vote was necessary for
victory and for maintaining a Republican stronghold in Kentucky.”™ Such an assertion, however,
is unjustified. Kentucky was in the mid 1800s, as it is now, strongly supportive of the Democratic
party. If John Marshall Harlan had kept large political goals in mind exclusively, then he would
have aligned himself with the Democrats und against civil rights.** The freed black population in
Kentucky was not significant enough to turn the tide in the Republicans favor. Furthermore,
persecution and intimidation against black voters was strongest in the border states in the years
directly (ollowing the Civil War because there was no military occupation. He also detested the
open racial terrorism many Democrats used against African Americans. Harlan knew all of this
when he made his decision. His defense of black civil rights was more deeply genuine than
expressly political.

Another element that certainly helped determine his pledge to civil rights was his
relationship with Frederick Douglass. The noted advocate of African- American rights met Harlan
al a dinner at the home of James G. Blaine during the Presidential campaign of 1 872 After their
initial introduction at that party, Harlan and Douglass met privately on a few other occasions as

well as corresponded by letters.” On October 16, 1883, Harlan received a letter from Douglass
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thanking him for his stirring dissent in the Civil Rights Cases.”” In another letter dated November

7, 1883, Douglass once again commented on the case saying, “T am glad sir, that in this day of
compromise and concession where it is so much easier to drift with the currents [and| to sacrifice
conviction for the sake of peace, that you have been able 1o adhere to your convictions and this 1
owe your soul”™ Harlan was often criticized by Democrats for his relationship with Douglass.
However, he remained supportive of Douglass, even saying about his speaking abilities, “He
would have madc a great Senator.™”

Harlan’s telationships with Alrican Amecricans were not limited to Douglass. When
Harlan joined the Court, he was assigned, as was the custom, a black messenger to assist him with
some of his more subservient duties. James Jackson was given the position as Harlan's aide, and
the two developed a friendship that lasted the remainder of Harlan’s life. Malvina Harlan once
recounted that the two were devoted ta one another and were often inseparable.'”

Harlan’s judicial philosophy was also affecled by his rcligious beliefs. Both John Marshall
Harlan and his wife Malvina ITarlan were strong Presbyterians. That Presbyterian heritage
undoubtedly helped him in his transition from anti-emancipator to great dissenter.” The
Christian idcal that all people are equal betore God affected his political beliefs and led him to
accept that all people were equal before the eyes of the law. While scrving on the Supreme
Court, ITarlan also scrved as an elder at his church. He fought against a proposal that would have
allowed individual churches to Timit themsclves to one race.'” Ilarlan felt that the Constitution
itself was only second in importance to the Bible. Oliver Wendcli Holmes once said of Iarlan
that “[He| retircs at night with one hand on the Constitution and the other on the Bible, safc and

happy in a perfect faith in justice and righteousness.” ™
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John Marshall Harlan was nominated to the Supreme Court by President Rutherford B.
Hayces in 1877, Harlan had been a Republican delegate at the party’s convention in 1876. He was
originally pledged to another candidate, his law partner Benjamin Bristow, but eventually threw
his support and the Kentucky delegation to Hayes when it became clcar Hayes was the party’s
likely nominee. Prior to supporting Hayes, Harlan made a nominating speech for Bristow that
illustrated many of Harlan’s views concerning African-American rights. The speech expressed
commitments to schooling for black and whitc children, support for the Civil Rights Act of 1875,

'™ That support earned Harlan his own

and called for laws restricting the Ku Klux Klan.
nomination to the Court because if ITarlan had not swayed his fellow Kentuckians and scveral
other state delegations, Hayes might well have lost the nomination to James G. Rlaine.'"" His
pro-slavery and anti-civil rights stance hefore the Civil War nearly cost him the confirmation.
However, strong support from friends in the Judiciary Committee led to his unanimous
conformation by the Senate.'” On that day no one could have guessed that over the next four
decades he would write some of the most significant civil rights opinions and dissents in American
judicial history.

In the number of dissenting opinions Harlan has no equal on the Supreme Court. Ile
wrote 316 dissents during his service. He was involved in 14, 226 cases while on the high Court
and was commissioned to write a total of 1, 161 opinions. This too is a Supreme Court record.
He was the third longest tenured Justice, with only John Marshall and Justice Stephen Field
serving longer terms.'”’

The shining moments of Harlan’s lifc and the ultimate expression of his commitments to

civil rights were his great dissents. The two most significant of these dissents, both historically
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and personally for Harlan, were his dissents in the Civil Rights Cases in 1883 and in Plessy v.

Ferguson in 1896.

In the thirty-one years since the end of the Civil War, the Supreme Court had not looked
favorably on the issue of black civil rights. Many cases came before the Court that allowed the
majority to establish a precedent that the Fourteenth and Fifteenth Amendments’ guarantees of
equal protection and due process were only applicable to state action.'® Such decisions
continually allowed private individuals to discriminate against African Americans. John Marshall
Harlan dissented in every onc of these cases.'”

Pcrhaps the best expression of the totality of Harlan’s conversion can be found in a letter
written to Benjamin Bristow in 1895 in which Harlan said, “My whole nature responds to the

principles of equality of all men before the law. . . """ The cases that concerned the rights of

African Americans during his tenure reflected his commitment to equality.

" See Plessy v. Ferguson (1896) and the Civil Rights Cases (1883).
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Chapter 3.

The Civil Rights Cases of John Marshall Harlan’s Tenure

John Marshall Harlan’s case record on Aftican-American rights involved thirty-nine cases
directly addressing those rights and two related cascs that clearly cxpressed Harlan’s ideas
concerning citizenship. Those cases can be divided into ten categories, each based upon the
reasoning Harlan used in joining with the majority or dissenting. The easiest approach (o viewing
the Harlan record is to examine each case individually and chronologically within the various
subject groupings. The cases in this discussion will be divided according to the most prominent
rcasoning that was employed. Though collectively all forty-one cases pertained to civil rights,
there were five types of cases that came before the Court during Harlan’s tenure, These types
included jury cases, voting cases, involuntary servitude cases, segregated school and transit cases,
and citizenship rights cases. Tt would be difficult to understand the Harlan record without some
discussion of the civil rights precedents cstablished by the Court in the years prior to Harlan’s
arrival.

When John Marshall Iarlan arrived at the Supreme Court in 1877, he faced a series of
precedents and a group of Justices who had not favored civil rights. In several cases belore the
Court between 1872 and 1878 the Court had interpreted the War Amendments very narrowly and
had failed to protect civil rights. These cases were also significant because they established a
precedent for dual federalism that the Court would use consistently throughout the late-ninctecnth

and early-twentieth centuries.
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In Blvew v. Linited States (1872), the Court had overturned portions ol the Civil Rights

Act of 1866. The Court found that the part of the act which mandated the transfer of all racial
discrimination cases from state to federal court was unconstitutional. Tt determined that
transferring all cases in which the Fourteenth Amendment’s equal protection guarantee was in
question violated the concept of dual federalism and was procedurally unfeasible.'' The states
had initial jurisdiction in all suits involving state laws even if the constitutionality of procedural
operations was involved. [t would clog the federal system to automalically remove discrimination
cases o [ederal court.

The Slaughterhouse Cases in 1873 established that there were two spheres of citizenship

rights. Omne group ol rights was protected by the state governments while the other was
guarantced by the Federal government. The Court determined that the Thirteenth and Fourteenth
Amendments only protected those rights of citizenship within the federal sphere. The
Amendments did not make any guarantces pertaining to statc citizenship rights.’

‘I'wa cases in 1875 also denied African Americans due process and equal protection as

promised by the War Amendments. In United States v. Cruikshank {1875), the Court struck down

Section Six ol the Enforcement Act of 1870, which made it a federal offense for disguised
individuals . . . to injure, oppress, threaten, or intimidate any citizen. .. """ In eflect, the Court

was furthering its position in The Slaughterhouse Cascs. The Thirtcenth, Fourteenth, and

Fifleenth Amendments only protected individuals from state infringement of federal rights and did
not safeguard citizens against civil rights violations by individuals.' " Cruikshank’s companion

case, United States v. Reese {1873}, hmitcd Congress’s power under the Fifteenth Amendment to

proteet the voting rights of blacks.''” The Court held that two provisions of the Enforcement Act

of 1870 were unconstitutional. These sections prohibiled individuals from racially discriminating
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against any citizen attempting to exercise his right to vote.""* The Court determined that the
provisions failcd to limit the motivations of vielators (o discrimination because of color, race, or
previous condition of servitude."” Congress could nat pratect individuals from racial
discrimination in elections becausc it was within the states” sphere of citizenship rights to
determine who had suffrage.'"*

Another case decided in 1878, but argued beforc Harlan’s arrival, addressed a Louisiana

law which prohibited public carriers from segregating black and white passengers on intrastate

steamships and railroads. In Hall v. DeCuir (1878), the Count struck down the act as a violation

of interstatc commerce.'"”® In a reversal of the typical application of dual federalism, the Court
found that the Louisiana law infringed upon the rights of Congress. Initially the ruling benefited
African Americans because by implication the ruling also prohibited states from passing laws

requiring scgregation. In reality, this decision would not have that effect, and in Louisville, New

Orleans and Texas Railway Company v. Mississippi in 1890 the Court would hold that state laws

mandating separale but equal accommodations did not burden interstate commerce. Harlan was
very critical of the Court’s reversal of position in 1890. He believed that civil rights were

sacrificed to uphold states rights..

The legal reasoning used most frequently by Harlan and the Court in African-American
civil rights cases was dual federalism. In all five types of cases, this doctrine was used bothto
uphold and strike down laws involving civil rights. Harlan himself employed this concept in both
contexts.

The first case during Harlan’s tenure that used dual-federalist reasoning was Strauder v.

West Virginia (1880). This case involved whether or not a West Virginia statute prohibiting
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qualified black citizens from serving on juries violated the equal protection clause of the
Fourteenth Amendment. Though Harlan and the Court would use dual federalism against civil
rights in most jury cases, the concept was uscd in the Strauder case to strike down the West
Virginia law. The Court determined that state laws, in accordance with the F ourteenth
Amendment, should be the same for black and white citizens. Justice William Strong, who wrote
the majority opinion, conchuded that the purposc of the Fourteenth Amendment was to insure that
African Ameticans had the same rights as whites."” Harlan joined in this judgment. What made
this case different from other jury cases was the plaintiff’s decision to target a specific state law
prohibiting black jurors. He did not claim he was a victim of racial discrimination by individual
court officials. The federal government could prevent racial discrimination by states bul could -
not, under the concept of dual federalism, regulate individual action. The Slau terhouse Cases

and United States v, Cruikshank precedents made cases which alleged racial discrimination by

individuals extremely difficult to win.

In Ex parte Virginia (1880), the Court and Harlan used dual lederalism against civil rights

in another jury case. This case involved a federal court judge, who, acting under the provisions of
the 1870 Enforcement Act, refused to release two African-American male defendants into state
custody. The two men had been twice convicted in state court [or the murder of a white man.
They had argued at trial that their case should have been removed to federal court because they
could not receive a fair trial in accordance with the equal protection guarantee of the Fourteenth
Amendment. Their equal protection rights were being violated because all potential Alrican-
American jurors were discriminated against by court officials.””' The Supreme Court ordered the
judge to remand the men to state custody because the 1870 Act only protected individuals from

hostile statc action by agencies, not individuals.'?® The Court further held that accusations of
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discrimination by individuals must be proven in state court and that such acts were punishable
only by state law.'*

Harlan’s decision to join with the majority in this case demonstrated his commitment (o
dual federalism, republicanism, and his two-part test for detlermining civil rights violations. In Ex
partc Virginia he accepted the dual-federalist argument that the Federal government should
interfere in state judicial proceedings on a limited basis only. His reliance on republicanism lefl
him with a naive belief that blatant racial discrimination had not occurred in this case. 'The second
prong of his two-part test, that black plaintills must provide solid legal evidence that racial
exclusion had occurred, was not mct.

In a case announced the same day as Ex parte Virginia, the Court denied a writ of Aabeas
corpus to a Virginia trial judge convicted i federal court of racially excluding potential African-
American jurors. [x parte Virginia and J.D. Coles (1880} investigated whether or not a portion
of the Civil Rights Act of 1875 violated the Constitution. The Court did not accept Judge Coles’
or the State of Virginia’s argument that section four of the Act enforcing the equal protection
guarantee of the Fourteenth Amendment in jury trials violated the concept of dual federalism.
Justice Strong concluded that the law did not interfere with the rights of states.”" This case
differed from Ex parte Virginia becausc the trial court had determined as a matter of fact that
enough evidence existed proving racial discrimination had occurred. In all cases, the Supreme
Court has accepted findings of fact by trial courts unless the Court believed such findings were
clearly erroneous.

In 1881, John Marshall Harlan wrote a majority opinion in which the Court struck down a

Delaware law that prohibited Alrican Americans from serving on juries. In Neal v. Delaware

(1881), Harlan determined that the law violated the second prong of his two-part test. He
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accepted as affirmative evidence of discrimination the fact that the State had never summoned a
black juror since the passage of the Fourteenth Amendment.'”’ The stale law alone had not been
clear evidence of discrimination, Ilarlan ruled, because the Fiftcenth Amendment removed from
all state constitutions those provisions allowing for only the enfranchisement of white males.'*
Delaware, like most Statcs, organized their jury rosters from voter registrations. This case was
also notable because Harlan first enunciated his belief that many cascs involving equal protection
claims could have been avoided if the framers of the Fourteenth Amendment had been more
“explicit™ in their wording of the Amendment. 127 As he said, “Much has been left by the legislative
department to mere construction.”

In addition to reasoning based upon his two-part test, in Neal v. Delaware, Harlan used

trial court crror logic. He helieved that the motion to indict Neal, granted by an all-white grand
jury, would have been quashed by the trial court if that court had given Neal proper time Lo prove

. 1 L. H 12%
allegations ol discrimination,

In 1883 Harlan was nvolved in three civil rights cases in which dual federalism was the

primary logic employcd by the court. The case of United States v. Harris (1883) involved the

controversial Ku Klux Klan Act of 1871. Section T'wo prohibited the activities of “iwo or more
persons . . . [to] conspire together, or go in disguise upon the public highway or upen the
premises of another for the purpose, either directly or indircetly, of depriving any person or any

P s

class of persons of the equal protection of the laws . . . Harris had been convicled in federal
court of violating that provision. The majority struck down the Act as a violation of the War
Amendments. It determined Congress did not have the necessary authority under the enlorcement

provisions of any or all the War Amendments to pass the Act.”® Once again the majority was
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bowing to the dual-lederalist argument. The Fiftcenth Amendment, they argued, did not
enfranchise anyone. It was the province of the states, in their sphere of rights, to determine who
did and who did not have suffrage.”' The Fourteenth Amendment only conferred upon Congress
the ability to protect from hostile state action—not action by an individual. The Ku Klux Kian
Act clearly referred to action by individuals.'*’

Harlan dissented in Harris but did not issue a separate written dissenting apinion. It is

unclear why Harlan did not undertake a separate opinion in this casc. Considering his rcusomng

in other cases, one may conclude that he believed the Ku Klux Klan Act was completely within
Congress’ enforcement powers under the Fourteenth and Fifteenth Amendments. In several other
civil rights cases, particularly those involving the Enforcement Acts, Harlan cmployed his
modified interpretation of dual federalism. He believed that the federal government had the ability
to enforce the provisions of the War Amendments even if it meant federal regulation of individual
action. He also did not accept a clear line distinguishing statc citizenship rights and national
citizenship rights. From many of his opinions it is apparent that he thought the two spheres of
rights overlapped. This altered concept of dual-federalist theory would be used in almost all of his
civil rights dissents.

The casc of Bush v. Commonwealth of Kentucky (1883) involved two separate Kentucky

statutes that prohibited African Americans ffom serving as jurors. Harlan wrote the opinion for
the Court, which found the two laws in violation of the equal protection clause of the Fourteenth
Amendment. ‘Though enough evidence of discrimination was provided to satisfy Harlan’s criteria,
he did enunciate that lower courts should assumc that officers entrusted with selecting juries did

their duty and followed all statc and federal laws and court orders."”
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The preeminent African- American rights decision of 1883, and somc would say of
combined into one decision. The cases initiated in Kansas, California, Missouri, New York, and
Tennessee. At issue were scctions one and two of the Civil Rights Act of 1875. The law,
designed (o enforce the guarantees of the War Amendments, prehibited the denial of equal
accommodations at inns, on public conveyances, and at places of amusement.'™ The black
plaintiffs in each casc alleged that racial discrimination by individuals connected with such
institutions had violated their civil rights. The majority, Harlan alone dissenting, struck down the
Act. In an opinion firmly enunciating the Court’s dual-federalist beliefs, Justice Bradley found the
law unconstitutional because Congress had ne authority under the Thirteenth or Fourteenth
Amendments to pass or enforce such legislation. Bradley determined that the Tourteenth
Amendment was “prohibitory in its character, and prohibitory upon the States.”® The
Amendment’s enforcement provisions gave Congress the right to pass only legislation that would
enforce other provisions of the Amendments and applied only to legislation prohibiting
discriminatory actions by States, not individuals.”* To allow legislation pertaining to all forms of
rights would break down the dual-federalist system. Legislation passed by Congress enforcing the
Amendment must be “corrective” in nature and not protective legislation.”” Anti-discrimination
laws belonged to the jurisdiction of the states and not the national government. The first and
second sections of the 1875 Civil Rights Act were held to be corrective. “It is primary and
dircct,” Bradley said in reference to the Act.'™
Bradley and the majority employed the state action doctrine in the case. State action

refers to situations in which the challenged action, although committed by individuals, is

sufficiently related to the state as to constitute action by the state itself. In the Civil Rights Cases




42

{1883), the Court determined that racial discrimination by individuals at public accommodations
and facilitics was not state action. Bradley said, “. . . it is proper to state that civil rights, such as
arc gurantied [sic] by the Constitution against state aggression, cannol be impaired by the wrong
acts of individuals, unsupported by state authority in the shape of laws, customs, or judicial or
executive ]:Jrloceedings.”139

The Court also believed that Congress did not have the power to enact the law under the
T'hirteenth Amendment. The Enforcement provisions ol the Thirteenth Amendment only gave
Congress the power to do away with slavery. An individual’s right to refuse accommeodations or
service to another person, even if the refusal was predicated on race alone, did not constitute

" With regard to all civil rights lcgislation and perhaps as an omen of things to come

slavery.
DBradley wrote,

When man has emerged from slavery, and by the aid of beneficent legisiation has

shaken off the inseparable concomitants of that state, there must be some stage in

the progress of his elevation where he takes the rank of mere citizen and ceases to

be the special favorite of the law . . . "'

John Marshall Harlan was outraged by the contentions of his brethren. He issued a long
and stirring dissent which cnunciated his belief that the law was constitutional on original intent,
stare decisis, and public interest grounds. In the second sentence of his dissent he lustrated his
feelings regarding the majority’s decision when he said, “I cannot resist the conclusion that the
substance and spirit of the recent Amendments of the Constitution have been sacrificed by a subtle
and ingenious verbal eriticism.™"*

Harlan believed the Court had ignared the original intent of the framers of both the War

Amendments and of the Civil Rights Act. The Federal government was not trying to regulate

how public accommodations and transit systems were operated, he argued, but were solely trying
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to ensure that institutions did not discriminatc because of race.’®’ Congressman George Franklin
Fdmunds, one of the Civil Rights Act framers, had sent a brief to Harlan during arguments as to
the legislative intent of the radical Republicans.' Harlan was able to assess Congress’ intentions
based upon that brief and form his own interpretation ol their purposc.

Harlan further thought the Court had ignored years of stare decisis in their decision. Tn
the Sinking Fund Cascs (1878), the Court had pointed out the dangers of dual federalism. In
Prigg v. Commonwealth of Pennsylvania (1842), the Court had upheld the 1793 Fugitive Slave
Law, which prohibited individuals from harboring fugitive slaves. In that case, the Courl had
ignored the argument of the State Attorney-General, who had said it was solcly the authority of a
state and its courts to determine whether or not onc was a freeman or a slave.'”” Harlan also

relied on the more recent precedents of United States v. Reese and Strauder v. West Virginia.

Those cascs had established the Federal government's ability to ensure the guarantees of the
Constitution, and Harlan chastised the Court for abandoning that doctrine.'** The ability of
Congress to protect all rights which derive from the Constitution had always been upheld by the
Court."’

No other case better illustrates Harlan’s idea of dual federalism than the Civil Rights
Cases. It is apparent he believed in the concept but not to the extent that the majority did. His
original intent and stare decisis arguments in the Civil Rights Cases show that he believed federal
legislation in enforcement of the War Amendments could extend to actions by individuals. He
argued (hat the Fourteenth Amendment gave Congress the power to “enforce” all the provisions

of that Amendment. It did confer upon the National legislature the right to enact laws that

prohibited certain statc actions. Blacks were given both national and state citizenship grants by

" Stare decisis is the policy of the courts to stand by precedent and apply those precedents to future
cases.
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the Fourteenth Amendment and were subject to the protection by Congress that all guarantees of
national citizenship were cnsured. Though the Court had never defined what rights encompassed
state or national citizenship, Harlan believed that state laws, individuals, or corporations acting in
the interest of the public who discriminated against African Americans violated the guarantees of
citizenship."* Tt is evident from his Fourteenth Amendment argument that Harlan felt there was
no clear delineation between state and national citizenship.'**

Harlan also used a type of reasoning in the Civil Rights Cases that would not come into
vogue until the twenticth century. He believed that the Civil Rights Act of 1875 was designed Lo
prolect rights cnjoyed in activities invested with a public interest. Relying on the precedent of

Munn v, Illinois (1877), Harlan determined that railroads were “public highways™ and subject to

state regulations. As such, discrimination, even by individuals, was state action."”® Rexv. lvens
had established that inn keepers, by trade alone, could not refusc service to anyone so long as the
inn had rooms available.”’' Places of amusement, Harlan said, had to have a state license to
operate. Therefore, discrimination at such places was clothed with hostile state action.”> By
arguing that the operation of railroads, inns, and places of amusement could be defined as state
action, Harlan was allowing Congress Lo regulate such institutions under the enforcement
pravisions of the Thirtcenth and Fourteenth Amendments.

In response to Bradley’s infamous comment about African Americans and the law, Harlan
said, “It is, T submit, scarcely just to say that the colored race has been the special favorites of the
taws. Today, it is the colored race which is deemed. by corporations and individuals wielding
public authority, rights fundamental in their frecdom and citizenship.”'*> Because the Thirtecnth

Amendment gave powers 1o Congress to abolish slavery, a fact the Court upheld, it also gave

" Harlan did not cite a date for this case in his dissent. The date for the case was unavailable in an
extensive search of the electronic database WestLaw.
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Congress the right to abolish all state laws and prohibit individual actions that discriminated
against blacks. Congress had the power to ensure that African Americans were afforded the same
rights and privileges as other citizens.'™

The Civil Rights Cases is a good example of Harlan’s attitude regarding civil rights. He
struggled with the dissent for weeks, and the result was a comprehensive linc of reasoning he
would apply to other civil rights cases. He made it clear that dual federalism could not be used as
an excuse for striking down federal legislation in the face of other overwhelming evidence. The
case further itlustrated Harlan’s beliel that the War Amendments should not be interpreted
narrowly.

In 1884, another case involving the Ku Kiux Klan Act of 1871 came before the Court.
Ex parte Yarbrough involved nine Klan members who were convicted in federal court of
preventing an African-American male from voting in Georgia. The defendant claimed the 1871
Act violated the Constitution because Congress had no authority under the enforcement provision
of the Fifteenth Amendment to enact the law. John Marshall Harlan joined the majority opinion
of Justice Miller, who determined the enforcement provision of the Fifteenth Amendment gave

* 1t was Congress’ duty and

Congress the authority to protect the fairncss of federal elections.”
responsibility to ensure that cilizens could exercise their right to vote free from threat of
violence."™® The 1871 Ku Klux Klan Act properly enforced Congress’ constitutional authority
and responsibility.

Four more jury decisions in which [larlan and the Court used dual federalism against

African-American rights were handed down in 1895 and 1896, Andrews v. Swartz (1895),

Gibson v. Mississippi (1895). Murray v. 1.ouisiana (1 896), and Smith v. Mississippi (1896) each

involved black male plaintiffs who claimed their Fourteenth Amendment cqual protection
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guarantee was violated because potential African-American jurors were racially excluded at

trial.”*’ In Gibson, Murray, and Smith the Court refused to grant habeas corpus because the

defendants failed to prove that discrimination by court officials had occurred. The Court applied
the principle of dual federalism again because hostile actions by individuals were subject only to
state laws and courts. ITarlan wrote the majority opinion in two of those three cases. In addition
to the use of dual federalismy, he maintained that the defendants had not provided solid evidence
that discrimination had occutred. The second standard of Harlan’s two-part test was not met. In
Andrews, Harlan used jurisdictional grounds as well as dual federalism in denying the petition. A
“mere crror” by a state trial court was not slufﬁcient evidence for a federal court to issue a writ,
The State had jurisdiction in the case because Andrews had violated a state law, and he should
have petitioned the Statc Supreme Court for kabeas corpus and not the lederal court,**

The case for which John Marshall Ilarlan is best known came before the Court in 1896.
Plessy v. Ferguson originated in Louisiana and was heard by the Supreme Court on appeal.
Noted African-American lawvers Albion Tourgee and James Walker contended that their client,
Homer Plessy, who was one-eighth black, was denied his right to sit in an all-whites' railroad car.
The attorneys argued that the Louisiana Separate Car Act of 1890, which mandated “cqual, but
separate” seating accommodations for white and black passengers, violated their client’s rights as
guaranteed by the Civil War Amendments. Specifically they charged the law offended the
Fourteenth Amendment’s promisc of equal protection and due pro cess.'” The equal protection
argument had been used in several civil rights cases while the due process grounds had been
employed successfully in several cases involving property rights. To deny Plessy the right to sit In
the whites-only car, Tourgee and Walker reasoned, denied him the property of being white in

violation of the Foutteenth Amendment.'®
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The Supreme Court, with [larlan the lone dissenter, held the Act did not violatc the
Constitution. Justice Henry Billings Brown, who dclivered the majority opinion, mitially
dismissed Plessy’s Thirtecnth Amendment argument. The express purpose of the Amendment

1

was to abolish slavery.'®' The Act did not “impos[e] a badge of slavery . . . upon the applicant . .
. "% Brown next addressed the Fourteenth Amendment c¢laims made in the case. In true dual-
federalist fashion, he dismissed the Fourteenth Amendment argument by saying,
[The Amendment’s] purpose was to establish the citizenship of the Negro; to give
dcfinitions of citizenship of the United States and ol the stalcs, and to protect from
hostile legislation of the states privileges and immunitics of citizens of the United
States, as distinguished from those of citizens of the states.'®
Brown’s Thirteenth Amendment argument ultimately hinged on a difference between
“distinction” and “discrimination.”®* 1t was nol unrcasonable and, therefore, not unconstitutional
for state laws to require a distinction among the races. Acts mandating this distinction were not
discriminatory and did not confer a “badge of slavery™ upon the African- American race.
However, Brown's analysis fell short because he never qualified what constituted distinctions as
opposed to discrimination. 162

Brown's Fourteenth Amendment argument was rooted in substantive due process. The
law, in his opinion, was fundamentally fair because it was equally applicable. It also fit the
Court’s definition of reasonableness, and the law was reasonably rclated to the issue in question.
The decision was partially based on the common-law doctrine of reasonableness--that acts are

legal so long as they uphold the customs and traditions of the people they afleet. The Court

found segregation to be such a custom. As evidence, Brown cited Roberts v, City of Boston

(1849), a pre-Civil War case in which a lree state had required separate schools for black and




48

white students.'®

This argument was extremely weak, however, becausc that case was decided
before the adoption of the War Amendments.

Brown also failed to accept Plessy’s property argument. Simply because Plessy was one-
cighth black did not entitle him to a reputation of being white. Therefore, he could not claim any
loss of property he never actually owned.'®” Plessy’s lawyers had also used the “parade-of-
horribles™ reasoning to show that statc statutes could require blacks and whites to have homes or
vehicles of different colors. “Parade-of-horribles” reasoning was a popular nincteenth century
legal device that applied court rulings to hypothetical situations in an attempt to demonstrate how
absurdly some decisions could be construed. In response to their the Court said, “Every exercise
of the police powers must be reasonable and extend only to such laws as arc enacted in good faith
for the promotion of the public good, and not for the annoyance or oppression of a particular
class.”"™® In conclusion, Brown determined the statute did not “stamp the colored race with a
badge of inferiority. If this be so, it is not by reason of anything found in the act, but solely
because the colored race chooses to put that construction upon it.”*'®

Unlike his response in the Civil Rights Cases (1883), Harlan’s dissent was short and to the
point. He attacked both the Louisiana statute and (he reasoning of his fellow Justices. He made
every attempt 1o uphold the meaning and the spirit of the Civil War Amendments.

Harlan began the Plessy dissent by illustrating (hat many whites would lose services mainly
performed by blacks because of this decision. ' )f, for example, a white man or woman were ill,
neither would be allowed to travel with a black nurse or companion.'”’ He has been criticized for

taking this approach. However, he was trying (o make his fellow Justices realize that the law

would prohibit even them from traveling with their black companions.'”
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Harlan’s initial constitutional argument was that the Act violated the Fourteenth
Amendment because railroads and their power of eminent domain functioned in the public
interest. Therefore, “In respect of civil rights, common to all citizens, the Constitution of the
United States does not . . . permit any public authority to know the race of those entitled to be
protecied in the enjoyment of such rights.”'” The Fourtecnth Amendment also conferred upon
African Amcricans equal citizenship rights as whites and ensured that blacks could equally
exercise those rights.'™ He lurther found that the statute violated the rights associated with being
a national citizen and the “personal liberties” onc had by virtue of the fact he or she lives in
America.'” By personal liberiies, Harlan was referring to the privileges and immunities
guarantee of the Filth and Fourteenth Amendments which cnsures that citizens of different states
have the samg citizenship advantages.

The Thirteenth Amendment was applicable in this case, Harlan believed, because the
statute sought (o impose upon citizens of the black race “burdens” which were consistent with the
institutions of slavery.'™ The Amendment, in conjunction with the Fourtcenth Amendment,
cnsured all citizenship rights.'”

{larlan’s response to Brown's racial distinction argument was that laws requiring a
distinction amongst the races were fundamentally unfair and unrcasonable. He reasoned that such
laws violated personal liberty, a right protected by all thrce War Amendments either cxplicitly or
by implication. He directly addressed the issuc of reasonableness of the Jaw in his opinion. 7
“Statutes must always have a reasonable construction,” Harlan said.'™ He did clarify this
statement to avoid charges of judicial activism. Hc believed that the ultimate goal of any court
was first to decide if a legislative body had the authority to enact the law in question. If that

power existed, then the court could not pass judgment on the reaso nableness of the law unless the
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law was not rcasonably relatcd to the issuc at hand.”®® In regard o the Louisiana Separate Car
Act, Harlan determined, “It cannot be justified upon any legal grounds.”'® Ultimatcly, Harlan’s
conclusion, that the courts’ concern should be over the states’ power to enact laws, was to
prevent the courts from establishing themselves as super legislating bodies.'™

Charles Lolgren belicves that whether or not the states have the power (o pass such
legislation is the real question Harlan should have addressed. Harlan’s reasonableness argument is
“an oversimplification™ and is weakened by later analysis in the dissent."®® What Lofgren fails to
address in his criticism is Harlan’s reliance on judicial restraint. Harlan never intended to be
constried as meaning judges should not be concerned with whether laws were reasonable. He
would have denied both his sociological and political eology in saying such. What Harlan was
attempting to do was cxpress his commitment to the Constitution and chastise the Court for side-
stepping the true issues in the case. Furthermore, Harlan’s nationalistic ideology and literal
interpretation of the Constitution suggest a personal vernacular in which unconstitutional and
unreasonable WCIt synonymous,

Harlan’s dissent itself was devoted to challenging the reasoning ol the majorily. Brown's
fundamental idea in his opinion was that the Act was rcasonable and constitutional. Harlan was
attcmpting to show how unreasonable the law was presently and how far unreasonable
interpretations of it could be carried. Harlan’s delinition and concept of reasonableness was also
allected by his practical knowledge of what was happening to blacks in the South.'™

As Tourgee and Walker had done in their brief, ITarlan employed in his dissent the
“parade-of-horribles” reasoning. He argued that upholding the Louisiana law was the first step in
promating radical racial, social, and religious segregation. Harlan felt other states would take the

Plessy precedent and expand it. Ile maintained that the decision could be interpreted to allow
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segregation of blacks and whites not only in railroad cars but also in public places, court rooms,
and perhaps even on the street.’™ The decision could also be construed 1o allow for legal
segregation amongst persons of different religious affiliations and/or different social classes. ™

The idca of segregation being legitimized by law and extended to ather minorities was not new.

This line of thinking had originated in his disscnt in the Civil Rights Cases. J.D. Pole has said that
in that dissent “he correctly anticipated the advent of new forms ofsegregalion.”m

Harlan believed that the Louisiana law violaled the Fifieenth Amendment as well. He
cited the majority’s beliel “that the law in the states shall be the same for the black as for the
white; that all pcrsons, whether colored or white, shall stand cqually before the laws of the states,
and, in regards to the colored race, for whose protection the Amendment was primarily designed,
that no discrimination shall be made against them by the law because of their color.™ ™ Harlan
maintained that the Fifteenth Amendment guaranteed political equality for African Americans and
that the Louisiana Separate Car Act abridged that equality.™ The law had placed blacks in
legally inferior position.'” 'I'he Court had previously found the Fiftcenth Amendment to mean
that blacks could not be discriminated against legally or secially by the states.

Despite pages of constitutional and commonsense reasoning, one particular sentence of
the Plessy dissent has significantly impacted modern legal thinking. “Cur Constitution is color
blind,” Harlan said, “and neither knows nor tolcrates classes among the citizens.™”' Hc used both
constitutional history and sociological evidence to build this part ol his argument. As
constitutional evidence, Harlan used the Thirteenth, Fourtcenth, and Fifteenth Amendments.
Sociologically, he was dismissing the reasoning of his brethren whose argument was littered with

social Darwinistic underpinnings.'”” Perhaps Harlan saw the Plessy decision and the Louisiana

law for what they were—class legislation. 10 the majority of the Court was to interprel the
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Constitution to be convoluted and allow scgregation based upon race, Harlan would ensure that
document would not be manipulated to allow discrimination based upon class.

John Marshall Harlan’s dissent in Plessy was the ultimate expression of his championing
civil rights. 1le was ashamed both of the decision and the reasoning of his fcllow Justices and
adequately dismissed their arguments. Proof of his disappointment with his brethren can be found
in his comparing the opinion ol the Court in Plessy to another infamous decision and its
ramifications. Harlan said, “In my opinion, the judgment this day rendered will, in time, prove to

be quite as pernicious as the decision made by this tribunal in the Dred Scott Case.™

The Plessy dissent, in combination with Harlan’s dissent in the Civil Rights Cases (1883),
demonstrates his commitment to civil rights and illustrates the constitutional methodology he used
to uphold those rights. The Thirteenth Amendment protected citizens from slavery and all badges
ol involuntary servitude. The Fourteenth Amendment conferred upon African Americans equal
citizenship rights to whites, and guaranteed that those rights co uld be equally enjoyed. The
Fificenth Amendment reaffirmed the Fourteenth Amendment and ensured to blacks cqual political
opportunities. Harlan’s modified concept of dual federalism led him (o believe that those rights
were protected (fom hostile actions by individuals and by states.

After the Plessy decision in 1896, the Court did not rule in an African-American rights
case fot two vears. Subsequent civil rights suits during Harlan’s tenure were impacted by Plessy.
Harlan had enunciated his color-blind constitutional theory, and he would apply it in conjunction
with his evidence-of-racial-cxclusion standard in all remaining African-American rights cuses. He

would quote directty from the language of Plessy in many of those cases.

* Dred Scott v. Sandford, 60 U.S. 393 (1857) nullified the Missouri Compromise of 1820 and prohibited
Congress fram deciding whether or not slavery was permissibie in the territories. It further held that the
Constitution did not extend citizenship rights to African Americans.
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Williams v. Mississippi in 1898 saw the Court take its usual dual-federalist stancc in a jury

case. The Court held that a state law requiring potential voters to pay a poll tax and pass an oral
examination was not unconstitutional. Williams had contended that such procedures allowed
individuals to disenfranchisc virlually every black male in the State. Because jury rolls were
assemnbled from voting rosters, he argued, he could not receive a fair trial in accordance with the
equal-protcetion guarantees of the Fourteenth Amendment.'™ It was common in Southern states
with Jim Crow laws for only white potential voters to “pass” such cxams, Williams was accusing
the state registrars and court officials of discrimination in violation of the Fourteenth Amendment.
Mississippi’s argument satisfied both elements of Harlan’s test. The law was color-blind, and
enough cvidence of discrimination was not provided. The Court determinced that the Fourteenth
Amendment only pratected against hostile actions by states, not individuals. Finally the Court
held that the law was equally applicable to members of all races and was not solely designed to

disenfranchise African Americans.'®’

The onc casc that has most often caused scholars to question Harlan's commitment to civil
rights came before the Court in 1899. In December of that vear, the Supreme Court delivered
one of its first opinions upholding the constitutionality of segregated schools in Cumming v.

County Board of Education. John Marshall Harlan delivered the unanimous opinion in that case,

[1is stance in Cumming came as a surprise to many African-American rights advocates who had
come to cxpect a Harlan dissent in such suits. Though his performance in the jury cases had been
decidedly mixed, he had consistently upheld African-American rights in all other types of cascs.

Why had the great champion of civil rights suddenly reversed himself? It is necessary to look
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briefly at the history of the case and the arguments of the plaintiffs to ascertain an answer (o that
questlion,

In 1872, the Georgia state legislature had passed a bill establishing a county wide school
system in Richmond County. Section Ten of that bill authorized the Richmond County School
Board to provide high schools using taxpaver money. In 1880, the Board opened Ware High
School for black students, In the summer of 1897, the Board voled to closc Ware and
reappropriate the funds to open several new black elementary schools. The black community
objected to this decision. They claimed the move was unconstitutional under the equal protection
clause of the Fourteenth Amendment because ii lefl the community without a black high school
while it still maintained several for whites. The families of the school children brought two cases
forward in Georgia to challenge the School Board: Cumming v. County Board of Education and
Blodgett v. School Board. By the time the cases reached the Supreme Court level, the families
main attorney, George Ldmunds, was concentrating on the relief sought in Cumming and had
decided not to follow up on Blodgett.™

Edmunds’ main argument before the high Court was that if the Court were to follow he
precedent of “separate but equal” it cstablished in Plessy, then it must rule that cqual opportunity
for education must be cnforced in Richmond County. He also contended that closing the black
high school was a violation of the black children’s equal protection rights under the Fourtgenth
Amendment.'”’

With the Plessy decision three years earlier and Harlan’s record on the Court, Edmunds
must have felt he had a solid case. However, Harlan sided with the school board. On the surface,

this decision by Harlan scemed to contradict his previous stand. Scveral factors suggest why he

sided with the majority in this case.




55

Despite Rdmunds’ reliance on the Plessy decision and the Fourteenth Amendment, he
never presented in his briel to the Court that segregation in education was a question in this
case.'™ That was a [atal flaw by the plaintiffs. Harlan was not an avid practicer of dictum and
rarely ever deall with matters not directly before him in a casc. What Harlan did address in this
case was the fact that the Supreme Court was not and had not yet ruled if separate schools {or
whitcs and blacks were unconstitutional.”*® Harlan noted that the plaintiffs were not chalienging
the constitutionality of separate schools but were only asking that the tax money be used
proportionally for high schools and clementary schools for children of both races.””

Another reason Harlan chose to side with the majority in Cumming was because of the
type of relicf the plaintiffs requested. Unlike Plessy, the plaintiffs sought both an injunction--to
rcopen Ware-—-and a writ of mandamus--demanding the tax money be appropriated equally. This
type of reliet would have required the Court to go vutside “the framework of the case™ and was
something the Court did not make a habit of deing until the Warren Court of the 1950s."

Perhaps the most significant reason Harlan disagreed with the plaintiffs in this case was
because the issue ol civil rights was only a small part of this case. Other issues to which Harlan
was equally commitied were involved. If the plaintiffs had presented this casc froma strictly civil
rights standpoint or had addressed the constitutionality of segregated schools, Harlan might have
sided in their [avor. Addressing this case from a taxpayer standing position was where the
plaintiffs crred. In all his years on the Court, Harlan never gave any indication that he thought
taxpayer dollars had to be distributed equally. In fact, in the Cumming opinion he said, "1t s
impracticable to distribute taxes equally.™" As an example. Harlan addressed the all-female
white high school funded by the Board. If the plaintiffs’ argument had any validity, then taxpayers

in the county with only male children could sue the Board for discrimination.® Furthermore, he



56

maintained if he ordered the white high schools elosed until funding was provided for a black high
school, then he would have punished white students without helping the black students obtain an
education.’*

Harlan also emploved his definition of dual federalism in the case:

We may add that while all admit the bencfits and burdens of public taxation

must he shared by citizens without discrimination against any class on account of

their race, the education of the people in schools maintained by state taxation is a

matter belonging to the respective states, and any interference on the part of the

Federal authority with the management of such schools cannot be justified except

in the case of clear and unmistakable disregard of rights secured by the supreme

law of the land.*”

It is clear ITarlan believed no hostile actions by the state or by individuals had occurred.
Equal distribution of state tax money fell in the state sphere of rights.

The Court was restricted in its decision because the plaintiffs never alleged the Board
discriminated on the basis of race. Harlan insinuated in his opinion that if the families had claimed
racial exclusion than perhaps the State court would have ruled differently. No blatant
discrimination was present in the casc he determined.”® In Strauder v. West Virginia (1880), the
black plaintiff also did not allege racial discrimination by individuals, but hc won his case. The
differcnce between Strauder and Cumming was that in the former case Harlan believed a specific
state law prohibiting blacks from voting was an impermissible use of dual federalism. Ln the latter
suit the Board's actions did not violate the concept. The nincteenth-century distinetion between
political and social rights figured promincntly in those two decisions. The right to vote fell into

the political sphere which Harlan felt the Constitution protected. The right to a high schaol

education was more of a social right which the Court would not uphold until the mid-twenticth

century.
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Harlan also strongly identificd with privileges and immunities guaranteed under the Filth
and Fourteenth Amendments. In Plessy he had determined the Louisiana Separaic Car Act
violated such rights. Those basic rights of citizenship must not be offended by either hostile state
or individual actions. Harlan believed that equal distribution of taxes did not fall in that category
of rights.™’

The Cumming case cannot be viewed as a dark spot on Harlan’s rccord of defending civil
rights. Harlan exercised judicial restraint in this case, and that is what a justice is supposed to do.
The plaintiffs never argued their case from the standpoint that segregated schools were
unconstitutional. They requested relief that the Court was not in the habit of giving. Finally,
other issues were involved in this case besides civil rights. Harlan’s commitment to those other

issues was equally as strong.

The turn of the century did see the Court slightly amend its dual-federalist approach in

jury cases. Tn Carter v. Texas {1900), the Court held that it was a violation of a defendant’s equal

protection rights when court officials discriminated against potential black jurors because of their
race.”™ Defendants were required, however, to prove such racial exclusion allegations. The
majority had accepted the second prong of Harlan's two-part test, In future Supreme Courl cases
it proved difficult for defendants to satisfy thal requircment.

‘I'he first case in which the new Carter doctrine was applicd was Brownfieid v. South

Carolina (1903). In this case, the Court ruled that alleged diserimination by jury officials had not

occurred. Not enough evidence was provided that racial exclusion had (ranspircd. Brownfield’s

209

Fourteenth Amendment rights were not violated by an all-white jury in that case.™ Despite the

Carter precedent, the Court would rule against black plaintiffs in jury cases for the remainder of
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Harlan's term. Dual federalism was the prevailing reasoning in the remainder of those cases.
Harlan’s commitment to republicanism also factored in his decisions in those cases. It was
difficult for him to advocate federal imlervention in states’ jury selection processes because he
viewed such procedures as fundamental to the states existence and exclusively reserved to them.
Only when racial exclusion of jurors was apparent could grand jury indictments and petit jury
convictions be overturned on equal protection grounds. Otherwise, the Supreme Court intcrfered
with state judicial proceedings that were inherent in the powers and character of the state.
Between 1903 and 1904, the Court used dual-federalist reasoning in two jury cascs. In
James v. Bowman (1903), the Supreme Court struck down Section Four of the 1870
Enforcement Act, which made it a criminal offense to intimidaic, threaten, or bribe any citizen
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exercising his right to vote.”~ Bowman had been convicted of intimidating several black voters in

the 1898 Kentucky congressional election®'’ Citing the language from Minor v. Happersett

{1875). a case that denied the extension of voting rights to women, the Court said, “The Fifteenth

nl

Amendment does not confer the right of suffrage upon anyone.™'* States determined who was

and who was not enfranchised, and only states could be held accountable for discrimination in

213

elections.”” The Court reversed its earlier position in Ex parte Yarbrough and determined that

the Fifteenth Amendment did not confer upon Congress the authority to control actions by
individuals,”"* Harlan dissented but did not issue a separate opinion.

In another voting case in 1904 Harlan joined the majority in upholding an Alabama
constilutional amendment requiring special verification testimony by whites i order (or blacks to

register to vote. Giles v. Teasley (1904) differed sharply from other voting rights cases because

213

the Court maintained it did not have jurisdiction to review the case.”” The State Supreme Court

had determined no federal question cxisted in the casc. Lronically, the Supreme Court itsclf
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beecame a victim ol dual federalism because it could not rule in a state case when the state court of
last resort had not addressed the constitutionality of the issues involved. Giles was the last voting
rights case the Court heard during Harlan’s tenure. This was the only case of its type in which
Harlan sided with the majority against African-Amcrican rights. His decision to do so was

directly related to his strict definition of jurisdiction. In this case, Harlan’s commitment to
jurisdiction supcrseded his pledge 1o civil rights.

In Hodges v. United States (1906), the Supreme Court struck down two additional
provisions ol the 1870 Enforcement Act. llodges and several of his coworkers had been
convicted of intimidating and thrcatcning scveral black employees at a lumber mill in Arkansas.”'*
The federal government maintained that the actions not only violated the Enforcement Act but
also infringed upon the Thirteenth Amendment’s guarantee prohibiting badges of slavery. *"’
Applying dual-federalist theory, the Court onee again determined that the War Amendments only
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gave Congress the abhility to regulate hostile state action.”” Congress could not pass legislation

designed to protect African Americans from actions by individuals. The Court further enunciated

that the defendants’ threats did not constitute badges ol slavery within the purview of the

219

Thirteenth Amendment.” " The Court said that . . .it was not the intent of the Amendment to

denounce every act done to an individual which was wrong il done 10 a [ree man, and vet justified

a2l

in a condition of slaverv.
Harlan dissented in the [{odges case . 1le believed the Thirteenth Amendment accorded

Congress the power to ensurc that badges of slavery were not conferred upon the citizens. '

7

This authority extended to regulating actions by individuals.” Harlan believed a deliberate

conspiracy had been orchestrated against the black laborers. That conspiracy sought to deprive

them of their citizenship rights and reduce them to an inferior position.”” That position
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constituted a badge of slavery. In closing and in response to the majority’s Lhirtcenth
Amendment argument, Harlan said, *“I'he interpretation now placed on the Thirteenth Amendmcnt
is, [ think, entirely too narrow, and is hostile to the frecdom established by the Supreme aw of
the land.™*!

Between 1906 and 1911 IHarlan and the Court used dual federalism against African-
American civil rights in the five final jury cases of his tenure. In each of those decisions the Court
reflerated its belief that the Civil War Amendments did not ordinarily protect defendants from
hostile actions by individuals.”® Qnly when blatant racial exclusion by court officials had
occurred did defendants have a right to have their trials moved (o federal court. In accordance
with the second prong of Ilarlan’s two-part test - -that discrimination had to be clearly proven--
the Court found that the state courts had correctly determined that racial exclusion had not

occurred.

Berea Collepe v, Commonwealth of Kentucky (1908) was the second school segregation

case the Court decided during Harlan’s tenure. The case involved a 1904 Kentucky statutc, the
Day law, which forbade “domestic corporations” from educating black and white students in the
same schools and at the same times.”** Berea College had been convicted of violating the act and
fined one thousand dollars. The School was organized under an 1834 Kentucky act which was
amended in 1856 o allow the Slate 1o change all ¢harters created by the initial Act. The 1836 law
contained a provision that allowed the General Assembly of Kentucky to alter charters only if the
modifications did not “substantially impair” the purpose of the corporation.””” Berea claimed the
1904 Kentucky law did impair its ability (o educate students because it had been an integrated

facility since its inception.
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The Supreme Court held that the 1856 Act gave Kentucky the right to modify Berea’s
charter. Under the 1904 law Berea was permitied (o educate black students at other times or at
other facilitics scparatc from white students. As a result, the Court ruled that the law did not
substantially impair Berea’s purpose.”® Though the majority cited over thirty precedents in

support of its decision, only one of those cases, the obscure Giles v. Teasley (1904), had involved

African-American rights. The Court cited Giles in an atlempt to establish jurisdiction and did not
refer to its civil rights content.”® The Court did not determine or even address whether or not the
1904 law violated the Fourteenth Amendment.

John Marshall Harlan was angered by the decision of his brethren, who he feit deliberately
avoided all of the constitutional questions involved. He believed the 1904 act violated the due
process clause of the Fourteenth Amendment.” “The manifest purpose [of the act] was to
prevent the association of white and colored persons in the same school,” Harlan said.””' His
definition of dual federalism would not allow him to accept state nterference in the education of
students at private institutions. State authority of any kind could not be allowed to regulate
individual action unless that individual action sought to deprive citizens of their civil rights. The
Fourteenth Amendment prohibited states from interfering in private actions except in siluations
where police powers were warranted.”* Slate police powers were certainly not in question in this
case. Harlan said,

If pupils, of whatever race, . . . choose, with the consent of their parcnts or

voluntarily, to sit together in a private institution of learning while receiving

instruction which is not in its nature harmful or dangerous to the public, no

government, whether Federal or state, can legally forbid their coming together, or

being together temporarily, for such an innocent purpose.”

The decision., Harlan also believed, violated the property rights of Berea. Their right to

educate any student they chosc was a form of property because the School charged tuition. The
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1904 Kentucky law was an unjust taking of that tuition, ie., property, without due process of law
in violation of the Fourteenth Amendment.”* Ilarlan once again employed “parade-of-horribles™
reasoning as he had done in Plessy. He illustrated that the majority opinion in Berea could be
construed by states to forbid whites and blacks from voluntarily attending any private institutions,
inctuding churches.®*

The Berea dissent, in many ways, vindicated Harlan’s opinion in Cumming. It was one
thing for an individual school board to engage in questionable practices against African Americans
but it was quite another for a stale law to mandate segregated schools. Berea’s case was also
more effectively presented than the Richmond County parents® argument. Berea specifically

attacked the constitutionality of segregated schools. It was apparent [rom his Berea dissent that

Harlan believed statc mandated segregation in private schools was unconstitutional. No other
segregation in education cases came before the Court in his tenure. It would be speculation to
conclude where Harlan would have stood on segrepation in public schools.

The final dual-federalist case of Harlan’s career was United States v. Powell (1909). The

majority issued a mere per curiam decision bascd on Hodges v. United States{1906); Tn contrast,

Harlan issued a per curiam dissent in the Powell case based upon his Hodpes dissent.®® 1t is
unfortunate that the great dissenter issued such a dissent in this case. It would have been
interesting to have seen him take the dual-federalist reasoning of the majorily (o task one last

time.

All of the dual-federalist opinions of Harlan’s tenure had one clement in common—the
majority of the Court established that the War Amendments did not protect citizens from hostile

actions by individuals. Tn most of the jury suits, Harlan subscribed to this idea because black
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plaintiffs could not satisfy his requircment that racial exclusion had oceurred. However, his

dissents in the Civil Rights Cases (1883), Plessy v. Ferpuson (1896), and Berea College v,

Commonwealth of Kentucky (1908) illustrated that he had a modified concept of dual federalism.

In those cases. he made it clear that he would not allow states to engage in overt racial
discrimination. Ilarlan participated in twenty-seven cases where dual federalism was the main
issue. He dissented in seven cascs in which the majority uscd a states” rights argument against
African Americans. In seven other cases he and the Court used dual-federalist grounds to uphold
¢ivil rights. In the remaining thirteen cascs in which Harlan found against civil rights, other issucs
were involved. Overall, the dual-federalist cases illustrated Harlan’s commitment to African-

American rights.

Although dual federalism was the predominant reasoning used by the Court in civil rights
cases during larlan’s tenure, it was not the only logic exercised. Twelve cases were decided by
the Courl principally on other prounds. Dual federalism was involved in a few of those cases but
it was not the Court’s main reasoning.

The Supreme Court used inlerstate commerce reasoning in two civil rights cases.

Louisville, New Orleans, and Texas Railway Company v. Mississippi (1890) involved a

Mississippi statute mandating separate but equal accommodations for black and whitc passcngers
on railway cars, The railway company argued that the law violated Congress’ authority to
rcgulate interstate commerce. It did not attack whether or not the act violated the Fourleenth
Amendment’s equal protection guarantee as Homer Plessy would. Mississippi countered the

company’s analysis by saying the law applied only to interstate carriers. The Court determined




that this casc involved intrastate commerce, and based on Hall v. DeCuir in 1878, Congress’
interstate commerce powers were not burdened.”*’

John Marshall Harlan dissented in the Louisville case. He believed the statutc attempted
to regulate interstate commerce, a power constitutionally reserved to Congress. The railway
company was involved in inlerstale commerce, and based upon Hall v. DeCuir (1878), he argued
that interstate carriers were not subject to state statutcs mandating scparate bul equal
accommumodations. ™ He chastised his brethren for making the commerce distinction between Hall
and Louisville. *T am unable to perceive how the former is a regulation of interstate commerce,
and the other is not,” Harlan said.**> Harlan generally believed the commerce clause of the
Constitution gave Congress very broad powers. That atlitude, combined with his literal
interpretation of the Constitution, led him to use the commeree clausc in favor of civil rights.**’

A second interstate commerce case came before the Court in 1900. Chesapeake & Ohio

Railway Company v. Kentucky involved another state statute mandating separate but equal

accommodations. In that case, the railway company attacked the law an interstate-commerce and
Fourteenth Amendment equal-protection grounds. The Court determined that the commerce

involved was intrastate and that the statute did not burden Congress’ authorily to regulate
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interstate commerce.” Citing the Plessy decision, the Court further maintained the law did not

242

violate the Fourteenth Amendment.”™ Ilarlan dissented in the case but did not issue a separale
opinion.
As he did in both interstate commerce cases, Harlan dissented in two citizenship cases

involving the 1871 Ku Klux Klan Act in 1884 and 1887, respectively. Neither Elk v. Wilkins

{1884) or Baldwin v, Franks {1887) directly involved African-American rights. However, these

two suits typified both Harlan’s and the Court’s view toward citizenship issues. In both cases the
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Court held the 1871 Act could not be used as grounds [or charging individuals who violated the
rights of non-citizens.*"> Non-¢itizens were not subject to the protections of the War
Amendments. Ilarlan dissenied in both cases, insisting that the word “citizen” was a vague term
with many connolations. Non-citizens were subject to the same laws as cilizens and, thercfore,
entitled (o (he same protections.**

In three voting-rights cases, the Court addressed questions of mootness. All three cases
concerned black plaintiffs who were denied the right to register to vote in their home states. The
Court determined that the issue involved in each case was moot because the elections in which the
plaintiffs wished to vote in had alrcady been contested.” They dismissed the appeals without
ruling on the constitutionality of the issues presented.

The Court used trial/appeals court error as the reasoning in two cases during [larlan’s

tenure. In Rogers v. Alabama (1904), the Court quashed the murder indictment of an African-

American male. The trial court had refused to allow evidence asserting racial exclusion of jurors

by court officials and by the Alabama Constitution. Based on Carter v. Texas (1900}, the

Supreme Court determined the trial court had erred in its decision.”* In Clyatt v. United States
{1905), the Court reversed the conviction ol a defendant found guilty under the I'ederal Peonage
Act of 1901. The Court upheld the Act as constitutional but determined Clyatt had not returned

7 Harlan concurred in part and

two African-American males into a condition of peonage.

dissented in part. He agreed the Federal Poonage Act was constitutional. Ifowever, Harlan

believed Clyatt was guilly under the law and that his conviction should have been affirmed.”**
Equal application of the laws played a predominant role in the case of Pace v. Alabama

(1883). The Supreme Court unanimously upheld an Alabama law prohibiting interracial

fornication and/or marriage. The Court determined the statute did not violate the Fourteenth
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Amendment because it applied equally Lo citizens of every race.”* It was perhaps Harlan’s
religious convictions, not a lack of commitment to civil rights, that caused him to join the majority
in Pace.”™ His fundamentalist Presbyterian faith considered sex outside of marriage a sin. In all
other cases in which a law’s equal application had been in guestion and in which religious issues
were not imvolved, Harlan had determined the law was designed solely to prohibit African-
Americans from exercising their rights.

In Giles v. Harris (1903), the Supreme Court dismissed a bill of equity in a voting rights
casc on stare decisis grounds. As precedent the Court cited Green v, Mills (1893), a federal
court case in which 1t had been decided that suits of equity were not the proper remedy in cases
involving political wrongs.””' Harlan dissented in this case on the principle that the Court did not
have jurisdiction to hear the case. If it had possessed jurisdiction, Harlan belicved, then Giles
would have been entitled to relief.*”

Bailey v. Alabama in 1908 was dismissed by the Court because of lack of evidence. The
Court determined Bailey™s petition for Aabeas corpus could not be sustained becausc therc was
not enough evidence in the record of facts to support the writ.”>’ Bailey had been arrested for
violating a 1907 Alabama act which prohibited workers from entering into contracts with the
intent of injuring or defrauding their employers. He maintained the act constituted peonage in
violation of the 1901 Federal Peonage Act and of the Thirteenth and Fourteenth Amendments, In
his dissent, Harlan upheld Bailey’s contentions and determined the writ of Agheas corpus should
have been granted.””

In 1911, both Iarlan and Bailey were vindicated. Bailey had cventually been convieted in
Alabama and appealed that conviction on Thirteenth and Fourteenth Amendment grounds. In

Bailey v. Alabama {1911), the Court overturned his conviction and struck down the statute as
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unconstitutional. Tn their view, the law constituted involuntary servitude in violation of the
Thirteenth Amendment.**’

The case record of John Marshall I1arlan in civil rights suits demonstrates he deserves his
repulation as a champion of Alrican- American rights. e dissented a total of fourteen times in
cascs in which the Court found against civil rights. In cight other decisions, he and the Court
upheld the guarantees of the Civil War Amendments. Other issues to which Harlan was morc
committed were invelved in cascs in which Harlan scemed to go agaimst his strong civil rights
stance. The vast majority of those anti-civil rights decisions were jury cases in which Harlan and
the Court were not satisfied by the evidence that discrimination had occurred. 1larlan, in such
suits, was blinded by his commitment to republicanism and his limited obligation to dual
federalism. In cases in which dual federalism was not the predominant reasoning of the majority,
[larlan found against civil rights in only four instances. Three ol those suits involved questions

for which actual cascs or controversies no longer existed. Pace v. Alabama (1883) saw Harlan

side with his religious convictions over his commitment to civil rights. In all other case types

besides jury suits Ilarlan was consistent in his support of Alrican-American rights.
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Conclusion

John Marshall Harlan has suffered unjustly from criticisms of his civil rights record. He
was a great defender of African-Amcrican rights. He was not always consistent, but he was
dealing with a new area of law. Despite his reliance on formalism and despite his heritage he was
able to bridge the gap between nineteenth- and twentieth-century jurisprudence.

Harlan accepted the Civil War Amendments as a radical reordering of law and socicty. He
used the spirit and meaning of those Amendments to uphold civil rights. In some respects, he
agreed fervently with the staunchest Congressional supporters of civil rights, contending that the
Thirteenth, Fourtcenth, and Fiftcenth Amendments conferred upon blacks the same political and
civil rights whites enjoyed. Those guarantees had to be protected. He would not allow the guise
of equal application to be used against African Americans.

Criticisms of Harlan unfairly discredit his civil rights record as a whole because of specific
cases and judicial tactics. Nineteenth- and twentieth-century critiques fail to address his
commitment to other issues--including judicial restraint, republicanism, stare decisis, and
jurisdiction. Tactically, he used a modified concept of dual federalism in favor of civil rights in
cases in which his brethren would use traditional dual-federalist theory against thosc rights.
Critics of Harlan also underestimate the significance of his two-part test for determining the color

blindness of a law and ascertaining if racial exclusion had occurred.
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In light of his heritage and pre-Civil War stance toward Adrican Americans, it is incredible
that Harlan compiled the case record he did. Ile brought a spiril of nationalism to the law aftcr an
era in which secessionism had divided the nation. His family's humanitarianism and his religious
beliefs taught him to value all pcople. His relationships with Robert Harlan, Irederick Douglass,
and James Jackson illuminated his insight concerning how blacks were truly treated in the South
and in the nation. He was outraged at the violence directed toward African Americans. The
process which transformed him from slave owner to supporter of civil rights prepared him for his
tenure on the Supreme Court.

John Marshall T1arlan’s record in cascs involving civil rights was unprecedented for his
time. In fact, no other Justice until the Warren Court era could claim even a vaguely similar
African-American rights record. He upheld the constitutionality of every act designed to enforce
the provisions of the Civil War Amendments. He stood against state laws designed to separate
the races or enforce pconage upon the black race. Though his jury case record is mixed, it was in
jury cascs that Harlan most ofien convinced his brethren to side with African-American rights. He
was the lone voice of dissent in the vast majority of cases in which the Court held against civil
rights.

Harlan’s dissents alone are legendary. The Supreme Court’s reasoning in cases such as

Brown v. Board of Education (1954) were decided on the logic [Tarlan employed in the Civil

Rights Cases (1883), Plessy v. Ferguson (1896), and Berea College v. Commonwealth of

Kentucky (1908). However, the first instance after his death in which his reasoning was used

came in the 1920s. In Moare v. Dempsey (1923), his limited interpretation of dual federalism

was uscd by the Supreme Court to protect voling rights in federal and state elections.™ In the

1930s and 1940s his opinion in Neal v. Delaware (1881) was applied to prevent jury
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discrimination.”’ His opinions and dissents were an inspiration to the Warren Court and to many
civil rights leaders in the 1950s and 1960s.2*® He was the only Justice prior to the mid-twentieth
century who recognized that freedom from discrimination was necessary to the definition of
federal and state citizenship; Congress had not only the power but also the duty to protect

citizenship rights.”*

John Marshall Harlan’s defense of individual rights was not limited to African Americans.
He believed that the states should not be allowed to infringe upon the constitutional rights of any

citizen. In [lurtado v. California (1884), he enunciated that the entire Bill of Rights should be

incorporated to the states through the cqual protection clause of the Fourteenth Amendment.

After Harlan’s death in 1911, Chairman of the Supreme Court Bar Mr. James Wilson best
summarized the man, the record, and the legend when he said, “INo man in all our history, not
even Abraham Lincoln, was, in the best spirit of the expression, more truly a man of the

people. . . ¢
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Appendix

Reasoning Cases in which | Cases in which | Cases in which | Cases in which
Harlan wrote or { Harlan wrote or | Harlan Harlan
joined the joined the dissented. dissented. (His
maijority majority opinion | (Majority's reasoning).
opinion. (Pro- {Anti-civil reasoning)
civil rights) rights)

Cual Federalism | Ex parte Virginia & | Ex parie Virginia *U.S. v. Harris Hodgesv. U.S.
J.D. Coles(1880) | (1880) (1883) (1908)
Strauder v. West Andrews v. Swartz | Civil Rights Cases | Berea College v.
Virginia {1880) (1895) (1883) Commonweakh of
Bush v. Gibson v. Flessy v. Kentucky (1908)
Commonwealth of | Mississippi (1895) | Ferguson {1896)
Kentucky (1383) Murray v. State of | *Jamesv.
Ex parte Louisiana {1898) Bowman (1903)
Yarbrough (1884} | Smith v. State of Hodges v. U.S.
Carter v. Texas Mississippi (1896) | (1906)
(1900) Williams v. State *U.S. v, Powell
Bailey v. Alabama | of Mississippi {1909)
{1911} {1898) Berea College v,

Cumming v. Commonwealth of

County Board of
Education (189%)
Brownfield v.
South Carclina
{1803)

Giles v. Teasley
(1904)

Martin v. Texas
(1906)

Thomas v. Texas
{1909)

Marbles v. Creecy
(1909

Franklin v. South
Carolina (1810)
Woods v. Brush
(1911}

Kentucky {1908)

QOriginal Intent

Civil Rights Cases
(1883)

Stara Dacisis

Thomas v. Texas

Giles v. Haris

Civil Rights Cases

(1908) {(1903) (1883)
*James v. Giles v. Harris
Bowman (1903) {1803)

Interstate
Commerce

Louisville, New
Orleans and Texas
Railway Company
v. Mississippi
{1880}
*Chesapeake &
Ohic Railway
Company v.
Kentucky (1800}

Louisville, New
Orieans and Texas
Railway Company
v, Mississippi
(1890)
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Moot Point Mills v. Green
{1895)
Jones v. Montague
(1904)
Seldon v,
Montague (1904)
Trial/Appeals Neal v. Delaware Clyatt v. U.S.
Court Error (1881) (1905)
Carter v. Texas
(1900)
Rogers v.
Alabama (1904)
Lack of Cumming v. Bailey v. Alabama | Baitley v Alabama
Evidence County Board of {19G8) (1908)
Education {1899) Clyatt v. U.S. Clyattv U8
(1905) {1905}
Non-Citizens Baldwin v. Franks | Baldwin v. Franks
(1887) (1887)
Elk v. Wilkins Elk v. Wilkins
(1884) (1884)
Equal Pace v. Alabama Flessy v. Plessy v.
Application (1883) Ferguson (1896) | Ferguson (1896)

Invested with the
Fublic Interest

Civil Rights Cases
(1883)

Plessy v.
Ferguson (1896)

#HEHAHE Jury Cases
A Vating Cases

#HEEHE Involuntary Servitude Cases

#HeHHE Segregated Schools/Transit cases
HHHH#E Citizenship-rights cases
*No written Dissent
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