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To date, the scholarship covering the Black Codes has
centered on these laws' role as the predecessor of Jim Crow.
Little study has been given to the laws as a whole--the one
encompassing work being Theodore Wilson's Black Codes of the
South.

Other studies have examined the Black Codes' effect

on specific states; however, no specific study has been done
on the Black Codes of Kentucky and Tennessee nor has any
study been made of these laws' relation to the antebellum
Slave Code.
This project therefore will represent an attempt to
show that the Black Codes of Tennessee and Kentucky bear a
direct relation to those states' antebellum Slave Code.

The

Black Codes of Tennessee and Kentucky were in many instances
revised Slave Codes.

Often this revision entailed only the

removal of the word slave.

In other instances, laws

applying to free blacks remained on the law books following
Reconstruction since they did not apply specifically to
slaves and the federal government did not demand their

repeal.

Both states attempted to pass additional laws which

applied to solely freedmen following the Civil War; however,
due to Tennessee's position as a former Confederate state,
its efforts were thwarted.

These aspirations show Kentucky

and Tennessee's desire to maintain the antebellum status quo
and do not represent the beginning of Jim Crow law.
This project will rest mainly on sources from the 18651866 period, primarily codes Tennessee and Kentucky's
General Assemblies passed during these years.

It will also

include Slave Codes passed between 1800 and 1860 which were
either revised or still in effect during the Black Code era,
1865 to 1866.

Whenever secondary sources are used it will

be the intent of the author to utilize the primary
quotations from within those texts.
Finally, it will be seen that the Black Codes of
Kentucky and Tennessee owe their form as well as their
function to the Slave Code.

Likewise it will be clearly

seen that the Black Codes were an attempt by Southern
legislatures to hold on to the social and racial hierarchy
of the antebellum South.
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"Nothing is so striking about the New South
as its resemblance to the Old South.1,1

1

J.J. Coke and H.P. Owens, eds. The Old South in the
Crucible of War (Jackson: University of Mississippi Press,
1983), 13.

1

I.

"There are many Souths, (yet) the fact remains
that there is also one South. "2
The Civil War left the South devastated, economically,
politically, and socially.

The Reconstruction which

followed necessitated more than the rebuilding of cities and
railways.
of life.

It involved the restructuring of the Southern way
Union victory brought emancipation, which forced

Southerners to deal with black Americans as men, free and
equal under the law--a concept alien to the Southern notion
of race.

The South's reaction to emancipation and the new

status of blacks was the Black Codes.

In the Black Codes

the South hoped to recapture the spirit of the Slave Codes,
which they had so long used to regulate blacks, both free
and slave.
The Black Codes were essentially the Slave Codes in a
revised version.

They granted freedmen the rights, which,

in many states free blacks had possessed before
emancipation.

These included marriage, property ownership,

inheritance and endowment, as well as the right to sue and
be sued and to testify against other blacks.

In most

Southern states the Black Codes also restricted freedmen
from becoming jurors, holding office, voting, and testifying

2

W.J. Cash, The Mind of the South
Books, 1941), viii.

(New York:

Vintage
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against white persons.

Though the Black Codes varied

among

the states, they consistently included apprenticeship,
contract, and vagrancy provisions.

These provisions

guaranteed that blacks remained primarily agrarian laborers
under the dominance of whites.
Although the reconstruction era has received much
attention from historians, there has been little study of
the Black Codes themselves.

Theodore Wilson's Black Codes

of the South is the most complete study of the southern
Black Codes.

Unfortunately, Wilson's analysis failed to

appreciate the codes' true severity and reach since it did
not include local law.

Nor does he include Kentucky in his

study, whose Black Codes were as harsh and inclusive as
those of the Confederate states.

In addition, Wilson's

treatment of Tennessee is quite brief, mentioning only the
state's abortive attempt to pass a Black Code in May 1865.
Other studies of the Codes focus on individual states,
such as Florida and North Carolina, and little has been done
in the area of comparative history.

General works on

Reconstruction and the development of race law in the South,
such as Daniel Novak's The Wheel of Servitude and George
Wright's Life Behind a Veil, have shed some light, but their
focus is more general, with the Black Codes receiving only a
passing mention.

Novak's study, although informative about

the development of sharecropping, tenant farming, and the
convict lease system, provides but a glimpse of the Black

10

Codes.

Wright's work also refers to the Black Codes, but

the author's primary focus is on race relations in the postReconstruction New South. 3
This study is a comparative study of the Black Codes of
Tennessee and Kentucky.

The difference in these states'

actual codification of laws came not from dissimilar
attitudes toward blacks, as their similar Slave Codes before
the war attest, but rather from varying wartime experiences.
Kentucky, a Union state, was free to pass any law not
directly interfering with the Thirteenth Amendment.

By

contrast, Union occupation along with the Federal government
and national press' furor over Tennessee's attempt to pass a
bill governing the movement and conduct of freedmen and
women in May 1865 restrained the state from making further
attempts.

Tennessee's desperate desire for reunion also

contributed to the state's failure to pass state Black
Codes .4
The Black Codes were the first evidence of the South's

3

See Joe Richardson, "Florida Black Codes," Florida
Historical Quarterly 47 (1974) : 365-379; James Browning,
"The North Carolina Black Code," Journal of Negro History 6
(1940) : 97-109; Daniel Novak, The Wheel of Servitude:
Black Forced Labor After Slavery (University of Kentucky:
University of Kentucky Press, 1978); Theodore Wilson, The
Black Codes of the South (Alabama: University of Alabama
Press, 1965); George C. Wright Life Behind a Veil: Blacks
in Louisville. Kentucky. 1865-1930 (Baton Rouge: Louisiana
State University Press, 1985) .
4

Wilson, Black Codes, 142, 111-112; Brownlow's
Knoxville Whig. July 19, 1865; "A Warning From Tennessee,"
Harper's Weekly (June 10, 1865) .
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plans for Reconstruction and a new society without slaves,
and, unsurprisingly, this new South looked very much like
the Old South.

Although the Fourteenth Amendment's

ratification struck down the Black Codes by making freedmen
and women citizens with the right to equal protection of the
laws, in Kentucky the codes remained, as did the subtle
discrimination in the reading of the law and the movement of
justice in Tennessee.

The Black Codes' importance, however,

is not in their longevity or lack of it, but in their
illustrative effect.
the South.

The Black Codes show the direction of

They stand as a midpoint between the Slave Code

and Jim Crow law, acting almost as a bridge between the two
Souths, new and old.

They show that the South, despite

outside influences and coercion, had little plans of
changing its stance toward blacks.

Most of all, the Black

Codes illustrate the South's rigid continuity despite the
devastation of war.

5

II.

Reconstruction and the Upper South
"The institution of Slavery having been destroyed. . .
the legislature at its next session. . .shall provide
by law for the protection and security of the person
and property of the freedmen of the state, and guard
them and the state against any evil that may arise
from their sudden emancipation. "5
Before the Civil War, America's slave states were
unified in one aspect--their attitude toward blacks.
Whether slave or free, a black person living in the lower
and upper southern states before the Civil War was
restricted both legally and socially.

This legal

restriction took the form of the Slave Code, a body of laws
which varied from state to state, and even from city to
city.

The Codes, however, uniformly denied blacks many of

the rights and privileges which individual states' granted
to their white citizens.

Both Tennessee and Kentucky had

slave codes at the state and local levels.

Many of the laws

within these codes dealt with the actions of free blacks and
whites, since masters were expected to regulate the actions
and mete out punishments to their slaves.

The bodies of law

which both of these states established were broad-based in
their approaches and included penalties for crimes ranging
from fleeing one's apprenticed master to murder.

5

Novak, The Wheel of Servitude. 2.

On
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occasion, the codes, especially on the local level,
prohibited free blacks from obtaining licenses for certain
jobs or from owning types of property.

For example, a 1845

Tennessee law prohibited free blacks from obtaining licenses
to run tippling houses or saloons.

Such regulations were

social codes, meant to impede the integration of free blacks
into general society.6
The slave codes, like the Black Codes modeled after
them, were erected as a barriers between black and white
society.
slaves.

Thus, they focused on free blacks more than
Slaves were, by their very nature, obstructed from

becoming members of a state's greater society.

However,

free blacks had the potential of being citizens, and the
equals of white men.

In the years following their

statehood, Tennessee and Kentucky had allowed free blacks to
vote, function as militia members, and even to testify in
court. These were considered examples of citizenship.
However, Tennessee began forcing free blacks to register and
obtain a written certification of residence as early as
1806.

A Kentucky law in 1808 limited the entrance of free

blacks into the state.

By specifically legislating the

movement of free blacks, these states, in essence, were

Kentucky Acts, 1845 (Frankfort: A.G. Hodges, 1845),
Ch. 417, section 2; Tennessee Acts, 1838, Ch.58, section 1;
Tennessee Acts. First Session of the Twenty-sixth General
Assembly, 1845-1846, Ch.120, section 3; Tennessee Acts,
1845, Ch. 110, section 3.

labelling free blacks as non-citizens, despite their taxpaying and legally free status.7
The sustaining idea behind these actions was that
blacks, regardless of whether they were slave or free, were
inferior to whites.

The concept that all blacks were

members of an inferior race allowed whites to rationalize
that blacks, even those who were free, were somehow less
than citizens.

This, in turn, allowed for the creation of a

separate legislation for blacks as a class, not as slaves or
freedmen.

This idea that blacks, regardless of their legal

status, were inferior existed both before and after the war.
It allowed for free blacks and slaves alike to be punished
with lashes; whereas, a white committing the same crime
would receive some other type of punishment.

In addition,

blacks received death in instances where a white would have
received a lesser sentence, such as in the case of the rape
of a white woman.8
The ruling in Dred Scott v. Sandford in 1857 confirmed
the southern notion of black inferiority and the legality of
slavery.

United States District Judge Robert Wells denied

7

Wilson, Black Codes. 23; Kentucky Code. 1808, Ch. 55;
Kentucky Code, 1823, Ch. 143, section 1-3; Kentucky Revised
Statutes, 1850, Article I, Ch. 21, section 1; Tennessee
Acts. 1806, Ch. 32, section 1-4; Tennessee Acts, 1835-1836,
Article IV, 59; Tennessee Acts 1845-1846, Ch. 110, section
3.
8

Wilson, Black Codes. 23; Kentucky Acts. 1802, Ch. 52,
section 19; Kentucky Acts, 1814, Ch. 169, section 5;
Kentucky Acts, 1865, Ch. 595.
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Scott's argument that while living in a free state he had
become free.

Wells reasoned that if Scott had been freed by

living in Illinois and areas free under the Missouri
Comromise, then he was a citizen, for purposes of diversity
jurisdiction.

Wells upheld Scott's slave status, thus,

making Scott's standing to sue moot.

Scott appealed to the

United States' Supreme Court, which upheld the Missouri
Supreme Court ruling.

Chief Justice Roger B. Taney in

delivering the Supreme Court's opinion answered the
question, "Can a negro. . ., become a member of the
political community formed and brought into existence by the
Constitution of the United States. . .?"

The Supreme

Court's answer was no.9
Although the Union eventually made emancipation one of
its goals in the Civil War and freed nearly one-fourth of
the United States' residents, the Civil War could not
eradicate the attitudes which made the slave codes
necessary.

Emancipation freed the slaves but it did not

change the legal status of free blacks.

Rather, it elevated

slaves to the legal status which free blacks had held prior
to the Civil War.

The post-war South desired a racially

biased code which would incorporate both the free black and

9

Pred Scott v. Sandford 19 How. (60 U.S.) 393 (1857);
Scott v. Emerson, 15 Mo. 576 (1852); Kermit L. Hall, William
M. Wiecek, and Paul Finkelman, eds., American Legal History:
Cases and Materials (New York: Oxford University Press,
1991), 207-213.
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slave provisions of the antebellum slave codes and preserve
the status quo.

This new body of laws was the Black Code.10

Kentucky and Tennessee's slave codes and laws
concerning free blacks before the Civil War were almost
identical, and, yet, their postwar codes regulating the
actions and defining the rights of freedmen had little in
common superficially.

This difference reflected many

factors, including Tennessee's two-year military occupation
during the Civil War, the gradual end of slavery in
Tennessee, and Kentucky's status as a Union state.

Due to

its alignment with the Confederacy, Tennessee found it
necessary to conform to federal expectations concerning the
freedmen and their new legal status.

Unlike Mississippi,

Florida, and South Carolina (all states who passed rigid
Black Codes), Union expectations had impacted Tennessee
during its two-year military occupation from 1865-1866.

In

addition, during the two-year period in which the black
codes were being passed in the lower South, Tennessee was
fervently seeking readmission to Congress as a reconstructed
state; therefore, could little afford the negative reaction
which would have resulted from an attempt to reintroduce the
slave codes.11

10

Richardson, "Florida Black Codes," 325; Wilson, Black
Codes, 13.
u

Paul Finkelman, State Slavery Statutes: Tennessee
and Kentucky (microfilm ed., Frederick, Maryland: UPA
Academic Education, 1989); William Littell and Jacob
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Since it did not secede, Kentucky was under less
federal scrutiny and had no need to conform to
Reconstruction policy.

Thus, it enacted black codes

reminiscent of the lower South states of Mississippi and
South Carolina.

These codes attempted to cope with the

wartime influx of great numbers of freedmen from the lower
South who were fleeing both slavery and the rigors of war.
For the most part, these laws were revised slave and free
black codes.

Vagrancy, contract, apprenticeship and

criminal law statutes were all revamped to fit Kentucky's
postwar needs.12
Unlike Kentucky where slavery ended radically after the
federal ratification of the Thirteenth Amendment in 1865,
slavery ended through attrition in Tennessee as slaves

Swigert, eds., A Digest of the State Laws of Kentucky
(Frankfurt, 1822); Stephen V. Ash, Middle Tennessee Society
Transformed. 1860-1870: War and Peace in the Upper South
(Baton Rouge and London: Louisiana State University Press,
1988), 114, 109, 112; Ira Berlin, Barbara J. Fields, Steven
F. Miller, Joseph P. Reidy, Leslie S. Rowland, eds., Free At
Last: A Documentary History of Slavery, Freedom, and the
Civil War (New York: The New Press, 1992), 289.
12

Kentucky Acts. November 7, 182 6, Ch. 14 6; Kentucky
Acts, December 4, 1826, Ch. 172, section 13; Kentucky Acts,
December 1838, Ch. 1207, section 4; Ch. 194; Kentucky Acts,
December 1840, Ch. 257, section 5; Kentucky Acts. December
1843, Ch. 173; Kentucky Acts. November 1851, Article I, Ch.
23, sections 1,4,5,6; Article III; Article IV, Article VIII;
Article IX, section 3; Ch. 21; Kentucky Acts, January 1863,
Ch. 383, sections 1,2; Kentucky Acts, December 7, 1864,
Article 13, section 1; Resolution #95, 166; Resolution #86,
163; Kentucky Acts, December 4, 1865, Ch. 556; Ch. 563,
sections 1,2,3; Ch. 595; Ch. 621, sections 2,4; Ch. 636,
sections 1,2,4; Ch. 672, sections 1-2; Ch. 818, sections
1-6. Also see Littell, Digest.
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gradually pushed for greater privileges and freedoms. The
extreme shortage of agrarian labor made farm owners willing
to negotiate with their slaves, as did the implementation of
the Emancipation Proclamation in January 1863.

By 1865,

some Tennessee planters, such as Nimrod Porter in Maury
County, had made contracted wage agreements with their
former slaves.

In fact, payment for slave labor in wages

and crops was not unusual in Tennessee during the war.
After the War, landowners continued this system of wage
labor, as well as sharecropping and tenant systems.
Tennessee's postwar relationship with freedmen was seemingly
based on the pragmatic since it met both the planters' need
for labor and the freedman's need for work tempered by a
degree of independence .13
This seemingly interdependent relationship was not,
however, based on a belief in a equality between the
parties.

Many white farmers, such as Porter, were willing

to deal with slaves as workers, rather than slaves, during
the war.

However, after the war's end, the labor shortage

in Tennessee became less pressing and the animosity toward
free blacks resurfaced.

Tennesseans, through city codes and

their treatment of blacks daily, showed that their opinion

13

Ash, Middle Tennessee. 183, 114, 139, 196.
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of blacks had not changed with the coming of Emancipation.14
Tennessee's attempt to pass a Black Code in 1865
demonstrates the state's animosity toward freedmen.
Although the violent backlash of the national media and
United States Congress' disapproval prevented Tennessee
from passing this Black Code, the state found other means of
controlling the actions of its black citizens.

Tennessee

had far fewer state laws regulating the actions of blacks
than did Kentucky immediately following the war, but
Tennessee's lack of laws did not mean that blacks were
allowed greater freedom than they were in the rest of the
South.

Tennessee's black code was enforced through

interpretation and custom.

The reading of the law and not

its actual construction were at the center of this system.
Like the rest of the South, Tennessee believed that freedom
was all that was guaranteed under the Thirteenth Amendment,
and since free blacks had been subject to a separate system
of justice under the slave codes, Tennessee's legislators
saw no reasoning against a more stringent reading of the law
when dealing with freedmen.15

14

In 1860, eight percent of blacks in Middle Tennessee
lived in towns, accounting for nineteen percent of the urban
population. In 1870, the number of urban black residents
was twenty percent, accounting for forty-four percent of the
town population. Ash, Middle Tennessee, 183, 114, 139, 196.
15

William Cohen, At Freedom's Edge: Black Mobility and
the Southern White Quest for Racial Control. 1861-1866
(Baton Rouge: Louisiana State University Press, 1991), 209;
Ash, Middle Tennessee. 200-203.
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Tennessee's legal mechanism for dealing with freedmen
was based on interpretation.

The state's legal statutes

dealing with apprenticeship, vagrancy, trespass, and
contracts were all still good law and superficially
nondiscriminatory.

New laws were added making crimes

supposedly more often committed by freedmen, such as horse
stealing, arson, robbery of the person, and burglary,
punishable by death.

Thus, Tennessee's black code was not a

written or de jure, but a de facto customary one.

Unequal

enforcement of laws was the state's means of racial
control.16
This is not to say that Tennessee was the only state to
attempt such legal subterfuge.

Besides its black codes,

Kentucky also passed several laws which were superficially
nondiscriminatory, but were actually aimed at restricting
blacks.

The state's 1866 statute prohibiting hunting on

Sundays was one such law.

Sunday was the one day that

freedmen contracted to white landowners had to spend with
their families, to work in their own gardens, and to hunt.
In addition, white southerners believed that the landless
freedmen hunted on privately owned land while landowners
were at church services .17

16

Ash, Middle Tennessee, 200-203; Wilson, Black Codes.

113 .
Passed at the December 1865 Session of the General Assembly
for the Commonwealth of Kentucky (Frankfurt: George D.
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Due to their particular wartime and postwar
circumstances, Tennessee and Kentucky did have some legal
differences in dealing with freedmen, but these differences
were cosmetic.

The ends of their legislation remained the

same as that of the lower South states--the control of black
labor and the maintenance of a racial hierarchy.

While

labor was definitely a concern for the war-torn Southern
states, the black codes met less tangible needs.

The black

codes were an attempt to maintain the antebellum system of
black agrarian labor which had fuelled the plantation
system--as well as a means of restoring the antebellum
social system of white over black.

This decision was not a

conscious one on the part of white legislators.

It was

simply an accepted conclusion. Blacks, whether slaves or
free, were the inferiors of whites and, thus, were to be

Prentice, 1866), Ch. 656, 52.
Several Southern states passed laws during
reconstruction making hunting, fishing, and carrying guns on
private property illegal. Such laws were aimed at freedmen,
who seldom owned land of their own and relied on hunting,
fishing, etc. to provide meat for their families. Some
states placed excessive taxes on guns and dogs owned by
blacks, while others made hunting and fishing on private
property subject to a vagrancy charge. Still other laws
made taking wood and fruit from land, regardless of whether
it was fenced, illegal. As in Kentucky, Sunday hunting was
banned in several states with heavily black counties.
Legislators rightly assumed that Sunday was the only day
freedmen would have to hunt for their families. All such
laws attempted to confine freedmen to tenancy and
sharecropping, and other such agrarian pursuits. Eric
Foner, Nothing But Freedom: Emancipation and Its Legacy
(Baton Rouge and London: Louisiana State University, 1983),
66 .
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ruled by whites.

There was no consideration of equality.

To white Southerners such an idea was preposterous.

The

antebellum social and labor system was the only system
possible in their minds.

Whites would be the masters;

blacks would be the laborers.

Kentucky's governor spoke

these words at the opening of the December 1835
legislature's session:
"For this institution, the people of Kentucky hold
themselves responsible to noe [sic] earthly tribunal,
but. . . to Him a l o n e , . . . of whose Providence dominion has
been given to the white man over the black."18

III.
Tennessee, the Confederacy's Strange Exception
"ruthlessness, slavery, the plantation system, and the
existence of a strong unwritten code operated in the
plantation areas of the South to restrict the power
of ordinary law and to enlarge the area of life in
which man acts without reference to legal guide. "19
The rationale behind the Black Codes was more complex
than the need for labor and racial control.

It hinged on

the unspoken but unconditionally accepted notion among white

18

Kentucky Acts. December 28, 1835, 683-684; Winthrop
Jordan, White Over Black: American Attitudes Toward the
Negro, 1550-1812 (Baltimore: Penguin Books, 1968), 19-20,
40-41.
19

Sydnor, "The Southerner and the Laws," 6.
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Southerners that blacks were not the equals of whites.

The

upper South states were populated mostly by small farmers,
who could have adapted to a slave-free, agricultural
environment.

Compared to the lower South, the upper South

had a considerable amount of industry, and the factories and
shops of the upper South had always been integrated.

Thus,

there was no reason for emancipation to be a burden to
industrial owners who were not overly generous with either
hired out slaves or free white workers.

Yet, the upper

South states, both Union and Confederate, did create Black
Code systems after the war.

Both Tennessee and Kentucky had

procedures, which functioned in much the same manner.

The

Civil War altered their means of enforcing racial and labor
control, but it did not alter that control in itself.
The distinction between Tennessee's and Kentucky's
Black Code systems was cosmetic.
unreconstructed state,

Tennessee, an

could not impose the openly

discriminatory codes which Kentucky enacted.

When Tennessee

attempted to pass "black laws" in 1866 at its constitutional
convention in Nashville,

Harper's Weekly denounced the laws

as indicators that "the Spirit of slavery still exists."
The j ournal added:
Now what the House of Representatives of
Tennessee has done every state in which slavery
has been abolished by war will do, if permitted,
and four millions of faithful, honest people. . .will

10

be reduced to a condition of serfdom.20
Consequentially, the "An act in relation to free persons of
color" was repealed before it was ever used.
intent was not repudiated.

However, its

Tennessee simply found other

means of enforcement.21
Going into the war, Tennessee had been much like the
other upper South states.

It did not have the large slave

population of the Lower South, and, in fact, one-third of
Tennessee's slaveholding families owned fewer than four
slaves.

Only eight percent held more than twenty, and no

one in the state held over five hundred.

Most slaves worked

in units of fewer than ten, and were mainly concentrated in
Western and Middle Tennessee.

In East Tennessee, where the

number of slaves was the fewest, only three percent of its
slaveholding whites had greater than twenty slaves.

In East

Tennessee, the majority of slaves worked in units smaller
than nine.22

20

"A Warning From Tennessee," Harper's Weekly (June 10,
1865); Alrutheous Taylor, The Negro in Tennessee, 1865-1880
(Washington, D.C.: Associated Publishers, Inc., 1941), 7.
21

George B. Tindall, America: A Narrative History (New
York-London: W. W. Norton & Company, 1988), 570; Taylor,
The Negro in Tennessee, 6-7; Wilson, Black Codes, 111-112.
22

John Cimprich, Slavery's End in Tennessee. 1861-1865
(University of Alabama: University of Alabama Press, 1985),
7; John Cimprich, "Slavery's End in East Tennessee" 52 East
Tennessee Historical Society's Publications (1980-1981):
78 .
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Middle Tennessee served as the heart of slaveholding in
the state.

Yet only seven percent of all middle Tennessee

farms held over twenty slaves.

These same farms made up one

quarter of all improved acreage, 31 percent of all farm
value, and held one-half the population of rural slaves.
Thus, even in Tennessee's heartland, where slavery was most
concentrated, the majority of its farmers held few to no
slaves.23

In urban areas the percentage of whites who owned

slaves was even lower.
owned a slave.

Only one-fourth of town families

Seven percent all blacks lived in a town.

Nashville's percentage of black residents, including free
and slaves, was 23 percent.24
When federal troops were added to this mixture, the
result was a gradual breakdown of slavery.

Although

initially federal officials and the military did nothing to
hasten emancipation, their very presence undermined the
power of municipal government.

In rural areas, slavery's

burdens became lighter as the need for slave labor drove
planters to compromise.

With the federal army ensconced in

nearby towns offering jobs to contrabands, rural farmers
recognized the necessity to offer significant incentives to
keep their slaves from fleeing.

Fortunately for these

farmers, the federal army forced many contrabands to return

23

Ash, Middle Tennessee, 15-16.

24

Ibid, 23.

10

to their former residences to avoid confinement as vagrants
or impressment, easing somewhat the demand for laborers.25
The lure of federal line, however, was irresistible for
many blacks.

Large numbers of slaves, both native to

Tennessee and from lower South, made their way to Nashville,
Memphis, and other large cities.

Such scenes of exodus

became familiar to federal troops stationed in large cities.
One Union officer stationed in Murfreesboro during 1863
described the migration:
They are on foot, and early travellers. . .The
women invariably toil along with their babies in
their arms; the men and larger boys and girls
trudge past, laden with bundles of grotesque form
and appearance; while the little pickaninnies mix in
and patter on as would a flock of young quails in
a wheatfield. 26
Middle Tennessee was particularly burdened with the
wartime influx of runaways.

Nashville alone housed ten

thousand permanent federal troops.

These garrison forces

needed laborers to build fortifications and dig trenches, as
well as general servants within their camps.
slaves readily performed these tasks.

Impressed

Initially, these

involuntary services were restricted to contrabands residing
within the city, but as the need for labor grew, the federal
army began indiscriminately to seize the slaves of suspected
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Confederate sympathizers.

Federal policy gradually evolved

to, "Keep all we can get, and get all we can."27
Contrabands flooding into Tennessee's cities hoped to
find work and protection by the federal army, but to their
dismay they entered an ambivalent status which they did not
understand.

In Nashville, the army and local authorities

entered a dispute over whether or not fugitives employed by
the army would be treated as slaves or as free men when they
were outside federal lines.

The army insisted that slaves

working for the military would not be subject to the city's
slave code.
theory.

Police recorder William Shane challenged that

First, he arrested and sentenced to thirty-nine

lashes each two black men who had held a dance which the
post commander had authorized.

Then, he fined two federal

labor contractors for harboring runaways because they had
provided their employees with rooms.

Military authorities

forced Shane to back down and thereafter instructed not to
repeat such actions.

Nashville's courts never prosecuted

fugitives for assembling without permits or whites for
harboring or hiring fugitive slaves.

In addition, city

courts ceased trying slaves for selling merchandise if they
purchased a license.28
Slaves grew to realize that the federal army's presence
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compromised their masters' authority.

In Middle Tennessee,

where a large number of federal troops were garrisoned,
incidents where slaves refused to obey their owners rose
dramatically during 1862 and 1863.

In Davidson County, one

slave reported his master and his two accomplishes for
hoarding weapons in May 1863, and in Williamson County, a
slave forcibly restricted his master, before fleeing to
federal troops stationed nearby his weapon still in hand.
When another slave was sent to retrieve the fugitive, the
Union cavalry surrendered the axe, but not the man.

By

1863, such a large number of contrabands inhabited
Nashville, that the City Council met to discuss what to do
about the influx of fugitives.

Upon learning of the

meeting, the army provost marshall forwarded a letter
reading:

"I will take the case into my own hands, and give

the policemen a term in the city prison [if they continue to
harass freedmen] . "29
Soldiers, despite contrary camp orders, freed slaves
out of both pity and vengeance.

Illinois soldiers stationed

in Fayetteville in June 1862 forged passes to help a slave
girl escape to Kentucky.

Residents of Clarksville claimed

the army "induced [slaves] by both private persuasion and
shameless public invitation and often compelled (them) to
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join the ranks and flee from their masters."30

After the

Union's victory at Stone's River at Murfreesboro, General
William Rosencran's Army of the Cumberland reoccupied much
of Middle Tennessee.

They promptly erected a ring of

protective posts around Nashville at Murfreesboro, Franklin,
Gallatin, Clarksville, and Fort Donaldson.

At each of

these, troops built fortifications and gathered supplies.
The labor requirements were too great for the soldiers
stationed at each site, so in January 1863, Rosencrans
allowed the employment of free blacks and those held on
vagrancy charges, slaves of secessionists, and, as a final
resort, slaves of loyalists.

Free blacks and slaveowners

alone were to be compensated for labor.

Shortages in the

pool of volunteers were also augmented by impressment.31
In January 1863, Rosencrans set up a system of
registration to catalog workers and to rid the camps of
nonworkers.

All persons not in direct employ of the

military were expelled, including most of the female
contrabands.

In March 1863, even those few women who had

before been spared were expelled.

This practice was the

official policy of the Army of the Cumberland; however, many
soldiers and their officers had a difficult time removing
these contrabands.

30
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expulsion policy:

"When they came our officers could no

more find it in their hearts to drive the poor things away
than mother or father could drive forth children from home
into a driving storm."32
Because of this difficulty, the War Department modified
Rosencran's order to allow women and children to remain
cases where humanity demands it."

"in

Individual officers and

camp commanders were left to decide how they would follow
the policy.

Major General George H. Thomas, in response to

the Rosencrans order, had all women and children ejected
from his camp in Fall of 1863.

However, Brigadier General

Grenville Dodge allowed all contrabands regardless of gender
or age into the Pulaski encampment as a ploy to undermine
the rebellion.

Adjutant General Lorenzo Thomas, who had

become an adamant emancipationist during the war, overlooked
the intent of the order for more humanitarian reasons.

The

day the first partial exclusion order was passed, he
established a contraband camp for all genders and ages in
the Department of the Cumberland.33
In Memphis, where Major General William T. Sherman's de
facto suspension of the slave code clashed with Judge John
T. Swayne's understanding of the powers of Congress and of
the military, Sherman proved victorious.

After Swayne, who
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was a judge of the Shelby County criminal court announced
that violations under the slave code would still be
prosecuted, Sherman replied:

"No Law of Tennessee [is] in

conflict with the Law of the United States and if any Lawyer
or Judge thinks different, the quicker he gets out of the
United States the Safer his Neck will be."

Sherman then

informed Swayne that the army would no longer allow
convictions under the slave code.34
Tennessee had lived under Confederate rule for but a
short time.

By early 1862, the Confederate government in

Tennessee had collapsed, leaving a vacuum into which the
military stepped.

On March 3, 1862, President Lincoln

appointed Andrew Johnson, a Unionist with intense hatred
toward the planter class, as military governor.
three years that Johnson served as governor,

For the

he sought to

restore civil government in Tennessee in line with Unionist
sentiments.

Although this action initially did not include

immediate emancipation, by mid-1863 Johnson was calling for
an end to slavery.

Lincoln, at this time, asked only for

gradual emancipation in the border states.

Johnson,

however, hoped Tennessee legislators would initiate
emancipation, putting them in a stronger position to gain
reentry into the Union.

He also desired the creation of a

black code to control the emancipated slaves.
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to Johnson's remarks, Major George L. Stearns in Nashville
began recruiting black troops.

During the Confederate

attack on Nashville in 1862, black volunteers had been
turned away despite the army's need for manpower.

Many of

these men, although refused an official status as soldiers,
picked up the weapons of the wounded and entered the battle
to protect their city.35
During the summer of 1863, several post commanders in
West Tennessee began forcing black vagrants into the army.
Major General Thomas approved this strategy apparently using
the Conscription Act as justification, although it did not
apply to occupied Confederate states.

Similar recruitment

began in East Tennessee in 1864, until General Sherman
stopped it.

However, when Sherman was promoted to command

of the Military District of Mississippi, General James
Chetlain, who assumed his former post, resumed the practice,
even widening it by impressing blacks who were under
contract and those with work passes.

This behavior

infuriated employers, who viewed the military government as
despotic, as it did the impressed blacks themselves, who
deserted whenever possible.

In Middle Tennessee, Stearns

accepted only volunteers, which resulted in less desertions;
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however, in his absence, some recruiters, inspired by the
bounty per head furnished to able recruiters, impressed
whomever came into their reach.

Adjutant General Thomas'

order calling for the enlistment of all able-bodied black
men further sanctioned this sort of involuntary servitude.
Although white soldiers had been likewise impressed, the
irony of the impressment of blacks fleeing the slavery of
the South was far greater.36
Blacks found life in the military far from the
liberating experience they believed it would be.

Some

sought out federal troops in hopes of enlisting.

Many,

however, entered federal garrisons with thoughts of gaining
protection from cruel masters, finding employment, or
obtaining food and shelter, only to find themselves put to
hard labor.

A Murfreesboro woman wrote in her journal of

her slave who had run from her farm to Union troops in March
1862 only to return as quickly as possible.

"He went into

the camp with a confederate coat on - they called him a
secesh negro and put him to hard work - about noon he gave
them the slip and came home perfectly satisfied. . ., " she
wrote.37

Other freedmen were not lucky enough to escape the

army's clutches.
Although Johnson did not want blacks to serve in the
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army as soldiers, he had no qualms about their service as
laborers.

In late 1863 he authorized their enlistment for

any purpose to prevent the destruction of his own carefully
constructed political coalition.

After Rosencrans ordered

payments for black soldiers as an incentive to enlistment,
the number of freedmen who joined the army dramatically
increased much to the chagrin of planters who relied on
blacks for farm labor.

By August 1863, an estimated ten-

thousand freedmen served in the Department of the
Cumberland.

Eight hundred men served under the

quartermaster's depot at Nashville, five thousand in the
field, three thousand seven hundred worked as cooks and
personal servants, and one thousand served with the
engineer' s department.38
The influx of these freedmen into towns and cities
where the federal army had set up posts eventually
necessitated the formation of contraband camps.

Many of the

black soldiers who enlisted with the federal army had
brought their wives and children with them, fearing that if
they left them alone former owners and Rebel sympathizers
would vent their frustrations upon them.
refugees moved into these camps.

Thousands more

Slaveowners who no longer

felt compelled to care for the very old, very young, or the
infirm evicted many freed slaves from their former homes.
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Some had been forced out by planters after the harvesting
had been finished.

Others came simply seeking a safer and

more profitable existence than they had found in the
countryside.

Camp superintendants hired out able-bodied men

and women; however, those unable to work were simply
ignored, given bare subsistence, and encouraged to return to
their former owners.

By September 1864, Nashville's camp

contained four hundred eighty persons incapable of working,
Clarksville housed 1,100, and Gallatin contained 270
incapacitated workers.39
In February of 1864 Adjutant General Lorenzo Thomas
ordered the organization of a federal contraband camp to
replace the one operating unofficially since mid-1863 at
Nashville.

It was considered a temporary haven for refugees

which would serve as a shelter until they could locate jobs
with either the military or with civilian employers.

The

military superintendent over each camp was authorized to
hire needed men and women under contracts of seven and five
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dollars per month depending upon gender.

White employers

were encouraged to lease additional freedmen through these
military camps.

Incentives such as exemption from land,

crop, and livestock seizures were offered to farmers who
hired contrabands.

In addition, the military promised that

any workers hired under military contract for plantation
labor would not be later impressed.40
Although far from the egalitarian haven that many
Northern philantrophists hoped they would be, their camps
did help hasten the end of slavery in Tennessee.

In

November 1863 an officer supervising the recruitment of
black soldiers boldly proclaimed: "Slavery is dead, that is
the first thing.

That is what we all begin with here, who

know the state of affairs."

Earlier in July of 1863 Judge

Manson Brien was forced to accept the reality of
emancipation when the local provost marshall freed a slave
woman which Brien had locked in his home who had
successfully escaped from his possession earlier.

The

military official informed the Judge that "the time had
passed when negroes could be whipped in this country."41
Although contraband camps were not the only factor in
this self-emancipation process, they were significant.
Their influence was weighty enough that at the end of 1864
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two federal commissioners reporting to the United States
Senate on conditions at a government camp near Clarksville
felt confident enough to assert that the camp "by its moral
influence, has greatly weakened and almost broken the bonds
of the slave in all (the) surroundings."42
Initially planters denied what was quite obvious to
military officials and the slaves themselves.
Tennessee was in its death throes.

Slavery in

They believed runaways

and disobedience were connected not with the breakdown of
planter control mechanisms - local government, paroles,
church, and court - but with the insidious influence of
these Northerners.

One slaveholder, Bettie Blackmun,

lamented in 1863, "Oh!

These wretched

wicked Yankees.

If

they would only see the terrible effect of their teachings
upon the negroes."

Blackmun, like many other slaveowners,

failed to realize that the slaves themselves were ending
slavery, and not the federal government.

When emancipation

finally came, the planters' reaction to slavery's end
created havoc among their slaves.

Many planters abandoned

slaves who could not, or would not, work--forcing them from
their cabins--and many ended up roaming the countryside as
refugees, some eventually finding their way into federal
camps.

James A. Garfield, a Union Officer and future

president, reported that callous owners, who belatedly
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realized that slavery was ending and did not want to care
for those too old or weak to work, evicted them by the
thousands .43
Questions of racial status were not the only dilemmas
to occupy the minds of Tennesseans after the war.

Although

consideration of the position of blacks in society was a
major concern, Tennesseans also had to cope with the
devastations which military occupation and warfare had
produced.

Agricultural production following the war dropped

because of the shortage of the freedmen's flight to cities
and the loss of men to war, but also because of a paucity of
equipment and work animals.

A direct cotton tax, ranging

from two and one-half to three cents per pound, pushed
farmers further into debt and hopelessness, costing the
South 70 million dollars between 1865 and 1868.

The

presence of guerilla bands, some of which managed to control
entire communities, caused further bedlam.44

Amidst such

turmoil, it is unremarkable that racial antagonism and
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violence would become so fervent.45
Confusion over the position of blacks in postbellum
Tennessee was increased by the cacophony of voices from both
the politicians and the press that Tennesseans heard.
William "Parson" Brownlow, editor of the Knoxville Whig and
a fanatical anti-secessionist, refrained from commenting on
the Negro question as governor, although he wrote repeated
editorials concerning the treatment of returning
Confederates and secessionists.

Samuel C. Mercer, editor of

the Nashville Daily Times and True Union, argued that
political rights should belong to "good and loyal men of
whatever color."

However, Judge Shackelford, in a letter to

the residents of his judicial circuit in the Nashville Daily
Union in early 1865, asserted that blacks should never
aspire to the social or political position of whites.
Although he urged Tennesseans to support the amendment for
emancipation and reorganization of the state constitution
and government, he stressed the inferiority of blacks, the
need for total white control of government, and the
impossibility of any future equality between the races.

He

stated that "the God of nature" ordained such a hierarchy,
and theorized that although the freedman had a soul equal to
the white man, he did not have his mental attributes.

At

the Tennessee constitutional convention, R. R. Butler in a
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speech before the assembly echoed Shackelford's
postulations .46 Tennessee's unrealistic approach toward
defining a position for the freedman led to much misery on
Butler's part and repeated racial clashes.
The Freedman's Bureau did not establish itself in
Tennessee until March 1865.

The Bureau's mission was to aid

war victims of both races; however, it quickly became clear
that the Bureau's chief task would be the relief of the
struggling freedman.
and legal aid.

This assistance would include economic

The Bureau's first response was to try to

alleviate the crowding of cities, urging blacks to return to
rural districts where their labor was needed on farms and
plantations.

Freedmen, distrustful of their former white

employers and fearful of being separated from the Freedman's
Bureau and federal troops, were reluctant to comply.

Many

demurred until after January 1866 in signing contracts in
the vain hope that the federal government would eventually
provide them with small plots of land created from
confiscated Confederate estates.47

Even when blacks agreed
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to return to the countryside in significant numbers, from
1866-1870, they often demanded wages for labor instead of
crop shares, rightly perceiving that it was more difficult
for their employers to cheat them if they were paid at
regular intervals instead of at season's end.

Farmers, many

of whom were cash-poor until harvest, viewed this
requirement as unreasonable.48
The blacks who remained in towns and cities faced a
precarious life at best.

Until the arrival of the

Freedman's Bureau in 1865 no aid existed for the contrabands
who had made their pilgrimage to cities during the war.

As

a result, the freedmen population crowded into unsanitary,
epidemic-prone, slum neighborhoods.

An August 1865 Memphis

census placed that city's black population at between
twenty- and twenty-five thousand , a growth of 50 percent
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since 1860.

In Chattanooga multiple families, ranging in

number from two to six, crowded into what investigators
described as little more than huts.

Women, who outnumbered

men three to one, often could not find jobs and many turned
to prostitution for a meager existence.
freedmen, was not a choice.

Vagrancy, for most

Lack of jobs in cities, poor

housing, disease, and starvation all took their toll on the
urban black population.

Though the Freedman's Bureau

officials tried to ameliorate conditions in some areas,
their efforts were confined to Tennessee's largest cities.49
In middling sized cities and towns, aid for freedmen was
scarce to nonexistent.

Reports from these towns described

problems in supplying freedmen with basic amenities for
years after the war.50
Despite the Bureau's best dissuasions, the planters'
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pleas for labor, and the distress blacks faced, freedmen
were inevitably drawn into Tennessee's cities.
for most slaves, was the antithesis of slavery.

Urban life,
It

represented mobility, different work opportunities, wages,
and a black community.

Some freedmen perceived the city as

freedom itself due to the protection of federal troops and
the Freedman's Bureau.

One

freedman described the allure

of the city to newly freed slaves:

"They seemed to want to

get closer to freedom, so they's know what it was - like it
was a place or a city."51
However, the presence of large numbers of blacks in
cities, many of whom were physically unprepared for the
influx of so many refugees, was unwelcomed.
hostility on many levels.

Blacks met

Legally, they were subjected to

vagrancy laws which were seldom if ever enforced against
white men.

In Nashville vagrants were fined, and if unable

to pay their fine, deposited in the city's workhouse.

In an

effort to discourage black immigration, many cities levied
heavy license fees and taxes on the jobs usually taken by
blacks.

In addition, mayors used the police powers to

condemn or destroy unsightly shanty towns thrown up at the
edge of towns.

Even when a freedman possessed a skill or

craft finding employment proved difficult, since white
workers increasingly took up tasks formerly viewed as
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"nigger work" before emancipation.

Competing for the same

jobs led to increasing hostility between these poor whites
and the freedmen, resulting in a white preoccupation with
social control.52
The Freedman's Bureau attempted to assuage some of this
hostility.

One goal became to help blacks achieve economic

independence; however, conflict with white workers and civil
authorities did nothing to simplify this task.

In an

attempt to bring stability, the Bureau in 1865 restricted
freedmen's mobility, required them to make contracts, and
denied rations to those who refused to work.

The Bureau

believed that such draconian measures would force freedmen
to take their own economic futures seriously, and would help
establish a workable free labor system in the South.
General 0. 0. Howard unrealistically believed that unless
compelled freedmen would not work and would rely on the
government to care for them.

As he told freedmen in 18 65,

the Bureau "would promise them nothing but their freedom and
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freedom meant work."53
Lincoln appointed General Howard as the Freedman's
Bureau's commissioner in early 1865, and he took office May
12, 1865.

One of the first tasks he faced was providing for

the freedmen's

legal protection.

Local courts often

functioned according to obsolete slave codes or through
local custom.

The discrimination directed against freedmen

by the court system was not always evident to the casual
onlooker, sometimes visible only by the greater number of
convictions and severity of sentences handed down to black
defendants.

The Bureau first attempted to secure impartial

justice for blacks in state courts, especially in cases
involving contracts and assaults on blacks.

When state

courts continued to discriminate against blacks the Bureau
created "bureau courts" to provide an example for southern
state courts in future dealings with blacks.

Despite these

warnings, forcing their closure and replacement by bureau
courts, state courts continued to deal unfairly with
blacks ,54
By mid-1865, army provost and bureau courts functioned
in many areas instead of local civil courts.

Increasingly,
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the Bureau courts replaced their military counterparts.
Despite their promise of equal justice, these courts were
often plagued with the same ingrained prejudice and
inexperience that

made local courts discriminatory.

Bureau

judges were typically untrained in law, and especially
unfamiliar with state regulations.

In addition, many shared

the Southern belief that blacks were inferior to whites, or
had allied with Southern justices and mimicked their rulings
in an attempt to increase their own power or curry favor.
As a result, the proclaimed impartiality of bureau courts
was often not forthcoming for freedmen.

With no

alternative, freedmen clung to the Bureau courts as their
best hope for justice.55
Regardless of the Bureau courts' accomplishments, its
efforts were short lived.

The Freedman's Bureau abolished

all its courts as soon as the state's revised laws,
reflecting the federal policies of abolition and equality
before the law, went into effect.

Although federal

officials still scrutinized the actions of state courts,
local courts went unsupervised.

The Bureau courts'

acceptance of black testimony set a precedent establishing
their right to testify against whites in Tennessee law.

In

the fall of 1865 Tennessee's General Assembly followed suit,
guaranteeing this right, but months passed before the law
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filtered down to lower courts.

When brought to a court's

attention five months later in Knoxville, black testimony
was still rejected out of hand by both plaintiff and
defendant.

The law permitting black testimony was a part of

the Black Codes which Tennessee passed between 1865 and
1866.

Like Tennessee's other modifications to its criminal

court system, it was dependant solely upon the enforcement
of local courts.56
Outside of Tennessee's large cities, such as Knoxville
and Memphis, few Civil War records remain concerning the
enforcement of slave codes and city ordinances.

Many rural

courts simply suspended their operations during the war, and
those that remained in session functioned periodically.

In

1864 in Columbia, a freedman named William Jordan received
twenty-five lashes for teaching local slaves to write in
violation of a town ordinance.

Jordan had received

permission from the local post commander to begin an
educational program for the freedmen.

When the federal

commander learned of Jordan's plight, he had the town
magistrate and two other officials arrested on charges of
assault and battery.

All three were convicted and

sentenced, but General Rousseau forced the military court to
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release them on a technicality.57
In addition to the confusion in occupied areas over
judicial control, ambiguity regarding the position of
contrabands also caused problems for local courts.

On

September 9, 1864, Andrew Johnson helped alleviate this
stress, declaring the slave code in suspension and
proclaiming that all blacks be treated as freemen.

Although

this would seem to end questions about the status of blacks
in Tennessee, local courts continued to enforce town
ordinances and variations of the slave code, even after
Tennessee's constitutional convention.58
Tennessee's reluctance to pass the discriminatory Black
Codes which even Kentucky enacted can be easily explained.
Between 1865 and 1867 when the Black Codes were passed,
Tennessee was desperately striving to have its delegates
reseated in the House and Senate and to gain readmission to
the Union.

A state convention of elected delegates met in

January 1865 to alter and amend the state constitution,
despite the fact that under their current state constitution
only the state legislature could alter this document.
Regardless, the Nashville convention did restructure the
constitution adding amendments which ended slavery,
invalidated secession, and gave legislature the power to
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determine the terms of suffrage. The convention nominated
candidates for governor and for legislature. Elections for
these offices were held February 22, 1865, and military
governor Andrew Johnson, who had been nominated vicepresident and was eager to have the state reconstructed
before his departure, issued a second proclamation declaring
the constitution amended and ratified.

The election for

governor and the legislature was held March 4, and W. G.
Brownlow, the rabidly Unionist editor of the Knoxville Whig
was elected.59
Tennessee's newly elected legislature met April 2,
1865, and Brownlow was inaugurated April 7.

Their first act

was the passage of the Arnell Bill, which limited suffrage
to loyal white men over the age of twenty-one, or who had
become twenty-one since March 3, 1866 and had not served in
the Confederate army.

Conscripts in the Rebel army and all

Union soldiers who had voted in the elections of 1865
maintained suffrage.

Confederate civil officials and those

of above captain's rank in the Confederate army or
lieutenant's rank in the navy were excluded.

Persons who

had resigned from the United States Congress or military to
join the rebellion were disfranchised for fifteen years.

On

January 19, 1866, the legislature passed a new bill forever
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disfranchising these men and setting up Commissioners of
Registration to oversee voting in every county.

In November

1866 the law was amended to include black suffrage.60
However, the Amendment did not pass with the ease one would
have expected considering Tennessee's adamant desire to
rejoin the Union.
Governor Brownlow's speech at the opening of the
General Assembly did nothing to assuage growing anxiety.

He

began his speech by suggesting qualifications meant to
exclude former Rebels and black voters.

Brownlow believed

the freedmen were not responsible enough to vote, and would
only mimic the vote of their former masters.

Brownlow

suggested that Tennessee's antebellum slave and free black
codes be scrutinized and amended to fit a new freed
population.

He recommended that freedmen be given the right

to testify, but stressed his belief that the two races could
never live harmoniously together.

Brownlow even went so far

as to suggest that a colonization project could be started,
on a voluntary basis, with Texas as a probable destination.
The Governor, however, believed few blacks would welcome
such an offer.

He rightly assumed that Tennessee's black

population had the same attachment to the Tennessee homeland
as did its white population.

As other Southern governors

had done at the beginning of constitutional conventions,
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Brownlow emphasized the importance of letting voting
qualifications remain a state's decision.61
The Assembly's urgent need to define the status of
freedmen was exacerbated by the Memphis riot which occurred
in April 1866.

A general antagonism had developed in

Memphis between its free black and Irish populations.

An

added dimension to this conflict was the ongoing row between
Memphis' Irish police officers and black soldiers stationed
in the city.

The freedmen in Memphis were confronted with

the same dismal circumstances which most blacks faced when
they arrived in any of Tennessee's large overcrowded cities.
Housing was poor, the white populace hostile, and job
competition was intense.

In addition, blacks in Memphis

faced a police force which had been stirred up by
inflammatory newspaper articles, occupation by black troops,
and the difficulty which poor whites had in competing with
the freedmen for jobs.

Either due to their own ignorance or

cruelty, many of Memphis' police officers insisted on trying
to enforce the city's slave code curfew.

Battles between

police and civilians were not an uncommon occurrence.62
The animosity between the two forces climaxed in April.
Black troops of the Third Heavy Artillery had been stationed
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in the city near Fort Pickering.

Around this garrison, a

thriving black community had developed. The troops provided
protection to the black citizens surrounding their
encampment; however, they were also assigned to patrol the
city, which infuriated Memphis' police force.

In

retaliation, the police officers began arresting blacks on
petty charges, often mistreating them as they did so.
Eventually, the black troops were mustered out of service,
and their uniforms returned in April 1866.

However, a delay

in payment forced the black soldiers to remain in the city.
The predominately Irish police force found the presence of
these soldiers, who they claimed spent their time drinking,
carousing, and loitering, intolerable.

Some still carried

their service pistols and roamed the black community armed.
The previous December, the police had arrested a black
soldier on charges of stealing meat, but were unable to
transport him to the station when
intervened.

a group of black citizens

They rescued the soldier, and chased the police

from the scene.

The black soldiers at this time still held

their uniforms and authority, so the police were unable to
do anything more; however, their animosity silently
accelerated.
On April 30, 1866 a general brawl broke out between the
police and former soldiers after the police had been called
in to quiet a boisterous group of men.

The next day, the

police attempted to arrest some more soldiers, but a mob

10

intervened.

Shots were fired and the police sent for

reinforcements and the riot intensified.

Groups of poor

whites joined the melee, and destroyed much property.

When

the rioting ended two days later, forty-eight people were
dead, forty-six of which were black, numerous persons had
been injured, and an estimated $130,981.41 of property had
been destroyed.63
Without laws to fix the status of freedmen, they were
left at the mercy of the interpretation of local police
forces and officials.

Tennessee needed a revised code,

clearly defining the rights and responsibilities of the
freedmen.

The General Assembly had been attempting to

revise its laws since its first meeting in 1865; yet, until
spring of 1866 Tennessee's black code was not passed.

The

Code which was finally adopted granted freedmen the right to
marry, make contracts, buy, sell, and inherit property, and
many other of the more mundane rights of citizens.

It did

not include the right to hold office, sit on a jury, or to
vote, although it did make black testimony valid in
Tennessee's courts.

Slavery, of course, was abolished.

Emancipation, in fact, was the first article of the official
declaration of ratified amendments to the constitution.
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General Assembly also ordered all laws conflicting with
these newly granted rights repealed.

However, they

stipulated that emancipation again did not guarantee blacks,
mulattoes, Indians, or mestizos, the right to vote, hold
office, or be a part of a jury.

They also specified that

black children were not to be schooled with white children.64
Despite the new black codes which the General Assembly
passed in late 1865 and early 1866, freedmen received little
more justice immediately after the war than they did during
occupation.

Local officials still held control over the

state's numerous courthouses, and, according to a Freedmen's
Bureau agent stationed in Giles County in 1866, "The idea of
negroes getting justice before the magistrates of this
county is perfectly absurd."

Because Tennessee's new black

code granted very specific rights while ignoring the vast
majority of everyday situations which freedmen faced, local
authorities took advantage of the situation's ambiguity and
twisted previous administrative and judicial powers to a new
advantage ,65
When Governor Brownlow called an extra session of the

64

"Proposed Alterations and Amendments to the
Constitution of the State: X. Article I: Official
Declaration of Ratification of the Amendment to the
Constitution - Governor's Proclamation," Acts Passed at the
First Session of the Thirty-Fourth General Assembly of the
State of Tennessee. 1865 (Nashville: Mercer, 1865); Acts of
the Second Session of the Thirty-forth General Assembly,
1865-1866 (Nashville: Mercer, 1866), 24, 65, 80-81.
65

Ash, Middle Tennessee, 198.

10

state's legislature to discuss passage of the Fourteenth
Amendment, several members of the state Congress decided to
absent themselves.

The result was that only fifty-four

members were present.

Since fifty-six members were

necessary to make a quorum, Brownlow sent the Sergeant-atArms to arrest and bring the truant legislators to the
session.

Upon their presentation to the legislative body,

several members, fearing the passage of the dreaded
Fourteenth Amendment, attempted to resign; but Brownlow
refused to accept these resignations.

On July 19, 1866, two

members were hauled into the House for a forced vote,
bringing the total count to fifty-six members.

The two men

refused to answer the roll call, causing some other
legislators to protest that a quorum had not been reached.
Brownlow, however, was willing to overlook the technicality.
The vote was taken, and the Amendment, at long last, was
ratified, albeit narrowly.66
Tennessee fully expected to be readmitted to the Union
after these changes had been made.

However, Tennessee was

refused seating along with the other Southern states in
1866.

Tennessee pressed the Joint Committee of Fifteen to

make a special review of their case, since Tennessee was not
under Presidential or Congressional reconstruction.
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Committee was leaning toward Tennessee's readmittance when
Andrew Johnson vetoed the Freedmen's Bureau Bill.

Concern

over this veto and Johnson's recalcitrance overshadowed
Tennessee's needs and no action was taken.

Tennessee's

amendment to the suffrage bill which allowed black suffrage
was made to alleviate charges that admission would be
impossible without black suffrage.

At the first session of

the legislature in 1865, Brownlow had urged the group to do
something to quell the race problem.

He believed some sort

of law defining black rights and responsibilities would be
necessary.

In May 1866, the legislature passed "An Act to

define the term, 'A Person of Color,' and to declare the
rights of such persons."

This bill gave Tennessee's blacks

the right to make contracts, to sue and be sued, be parties
and give evidence in court, and to be held equal to rights
in terms of person and estate before the law.

The law also

specified that no blacks were to be on juries or integrated
into white schools.67
On July 4, 1866, Brownlow called an extra session of
the legislature to ratify the Fourteenth Amendment, feeling
that this was the state's next logical step toward
readmission.

On July 19, 1866, the Fourteenth Amendment was

declared as ratified by Tennessee.
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Tennessee's legislature over the passage of the Amendment,
the United States Congress readmitted Tennessee with this
ratification.68

On July 24, 1866, a joint resolution

restoring civil government to Tennessee was acknowledged in
Congress, and the state was readmitted by the House and
Senate.

Tennessee had been the only Confederate state which

had ended slavery by state action.69

However, Tennessee was

hardly a model state in the treatment of its newly freed
citizens.
Many of the laws which are typically considered Black
Codes, such as apprenticeship and vagrancy statutes, were
already laws in Tennessee before the War.

The General

Assembly's new black codes in no way affected these
statutes, which superficially were non-discriminatory.

Some

of the laws used as Black Codes against the freedmen had
formerly been used to regulate free blacks, such as
Tennessee's apprenticeship law which allowed for county
courts to apprentice the children of indigent free blacks to
persons willing to teach them a vocation.

In antebellum

Tennessee, this practice had been infrequent.

White

children were even less frequently bound out than black,
since white families usually had some piece of property
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whose sale could support an orphan.

During the war,

apprenticeships became more frequent, and on the whole were
confined to the binding out of young blacks to white adults.
Judging by the surnames involved in such actions, the whites
to which these apprentices were bound were most likely their
former masters.

Generally, the terms of binding were the

same for white and black youngsters alike; however, blacks
sometimes were given harsher terms; and, unlike white
youths, black youngsters less frequently had a choice in
where and to whom they would be apprenticed.70
Apprenticeship, vagrancy laws, and a wide variety of
other statutes enacted immediately after the war making the
acquisition and maintenance of an involuntary black labor
force possible.

Custom and a common attitude among whites

made this system workable, since it operated mainly on a
local level.

After the Civil War, Southern whites tried to

maintain their antebellum social and labor hierarchy against
the changes which Reconstruction and the war amendments
forced upon them.

Mississippi, South Carolina, and other

Southern states attempted to recreate the antebellum system
using Black Codes; however, the North's immediate furor and
military occupation decimated this scheme.
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states soon realized that although such blatant attempts at
coerced labor were antagonistic to the cause of reunion,
laws could be create which appeared indiscriminate, but
which in actuality were aimed at the freed population.
These new statutes generally did not mention race, but,
rather, gave local judges and juries more power in
sentencing and interpreting laws.

Punishments for vagrancy,

rape, arson, and burglary, which were believed to be
committed more frequently by blacks, became more flexible
and dependant upon county courts after the war.

A

Freedmen's Bureau agent reported in 1867 that whites would
"for the least provocation have a freedman arrested and
lodged in jail; some friend of the accuser will then. . .
give bond for (him). . . take him to the plantation and work
him there perhaps a full year without remuneration."71
Others found that the threat of coersion was enough to
compel freedmen to sign labor contracts lest they be charged
as vagrants, or for some other offense.

The key to the

entire system was that it appear color blind, for only if
the laws were legally nondiscriminatory could Southern
states expect to operate them without federal interference.
As long as proceedings were kept on a local level, hopefully
far from the eyes and ears of Freedmen's Bureau and military
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officials, they stood a good chance of remaining unnoticed.
The Freedmen's Bureau did not receive every complaint of
injustice, nor could it cope with many of the one's it did
receive.

Often it was forced to rely upon local officials,

as well as the military.

The amount of justice which

freedmen received often depended upon the character and
conscience of these local authorities.

As a result, many

freedmen unwittingly found themselves caught up in a system
little different from the slavery they had suffered through
for years.72
The methods which Tennessee used to compel labor from
its freed black population differed in many respects from
that of the states of the lower South.

Tennessee's Black

Codes were less defined, and from their outset followed the
pattern later assumed by Southern states of appearing as
color blind statutes.

For instance, Tennessee was the only

Confederate state not to pass either an enticement or a
vagrancy law.

Tennessee did not pass these laws until 1875,

in the wake of the Redemption, as Democratic control swept
over the Southern political landscape.

However, it was not

a lack of desire to form Black Codes, but rather a want of
means that prevented Tennessee from mimicking the written
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codes of the lower South.73
The Tennessee House of Representatives in fall of 1865
passed a bill which restricted the movement of freedmen and
confined them to agricultural work.

The immediate rebuke

which the state received from the national press forced
Tennessee to modify its methods.

The bill had denied blacks

the witness box, had called for vagrancy and apprenticeship
laws, and stipulated that no contract was valid unless
witnessed by a white man.

In response, blacks were given

the right to testify, but not to vote or hold office.

No

specific vagrancy provision was created, but no law was made
to dictate what local vagrancy laws could and could not
entail.

Tennessee's longstanding apprenticeship law was

left untouched, and no mention was made of contracts and
their enforcement or witnessing.74
The only statutes which the General Assembly added to
Tennessee's Code during the Black Code years, 1865-66, were
those granting rights and privileges to freedmen.

The

General Assembly passed laws legalizing marriages between
blacks, making them competent witnesses in Tennessee's
courts, and granting sundry other rights, such as the right
to own, sell, and inherit property.

No mention was made of
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the troublesome notions concerning contracts,
apprenticeships, and vagrancy laws.75
While in session Tennessee's Senate received a petition
from black citizens in East Tennessee requesting that they
receive equal protection of the law, and from another group
asking that the state prohibit apprenticeships without the
parents' permission.

The Senate addressed neither plea.

Although the new statutes which they made did legally make
black and white equal under the law.

Enforcement of the new

nondiscriminatory codes was left to the discretion of local
authorities.
debated.

Even this congressional action was hotly

The House repealed Tennessee's slave codes only on

the bill's third reading, and rejected the bill legalizing
black marriages, as well as bills which would have placed a
poll tax on black men for the state militia's use and a law
which would have let black women testify in cases concerning
the paternity of mulatto children.76
Tennessee's dilemma was how to pass laws which would
uphold the established racial hierarchy without upsetting
the federal government and stalling reunion.

This plan was

accomplished through several devices, of which laws were but
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one.

Tennessee, which was still under military occupation

in 1865-66 and under the close scrutiny of Congress and
especially President Johnson, dared not attempt to pass
black codes.

Instead, if the state was to use law as a

means of oppression, it would have to rely on law which had
already been passed and, thus, would not be open to
scrutiny.

One example of this method was the apprenticeship

laws, which became one of Tennessee's chief means of
impressing black labor after the war.

Under Tennessee's

apprenticeship law, both black and white children of
indigent parents could be bound out for their own wellbeing.

In addition, Tennessee had passed an act

specifically dealing with the children of free blacks, which
had not been repealed with the slave codes.

Because

antebellum laws pertaining to free blacks did not have to be
repealed with the slave code, the 1851 apprenticeship law,
which mentioned free blacks but also dealt with whites,
remained active.77
When the General Assembly repealed the slave code in
1865, they had eradicated the distinction between free black
and slave, while leaving the legal chasm between the races
intact.

In addition to the apprenticeship law, Tennessee

retained several other laws which made specific references
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to free blacks as a separate class.

One of these was the

rape law which specified that free blacks, as well as
slaves, be executed for the rape of a white woman.

After

the repeal of the slave code, the word "free" was stricken
from the law.78
Another legal means which Tennesseans used to forced
blacks to involuntary labor was the criminal justice system.
Justice in courts, especially at a county level, was
difficult for freedmen to obtain.

General hostility toward

blacks was rampant in Tennessee, and especially in East
Tennessee, where violence toward freedmen was notorious.
Vagrancy laws, which had seldom been used before the war,
were used against blacks who refused to sign work contracts.
Blacks were arrested for a variety of other offenses as
well, many of which fell under the ubiquitous vagrancy
classification.

The Columbia Herald reported in April 1870,

some years after the passage of Black Codes in the South,
that Miles Stokes, a freedman, "whose skin is the color of
the fifteenth amendment," was jailed for six months for the
offense of insulting some white women.

Charges as petty as

these were not rare in the years following the war, and the
time one was sentenced to labor depended little on the
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actual offense.79
The primary methods, then, which Tennessee used to
force blacks to involuntary labor were apprenticeship and
vagrancy statutes, and an unequally enforced criminal
justice system.

Once blacks had been forced into the

criminal justice system, charged with vagrancy, contractbreaking, petty theft, or other such offenses, they faced an
almost insurmountable dilemma.

Local judges and juries, on

the whole, meted out justice, and generally white
Tennesseans were hostile toward the freedmen.

One freedman

with a clear understanding of the problem called for blacks
admittance to the witness box; and, although Tennessee did
allow blacks to witness in all state cases after the Civil
War, some courts accepted black testimony only reluctantly
and it can only be surmised as to what kind of credence
white juries placed in such evidence.

An even greater

problem than the acceptance of black testimony was
Tennessee's refusal to allow blacks to sit on juries.
Without an audience of their peers, many freedmen could hope
only for paternalism, since equal justice was not even
considered.80
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Tennessee's court system, prior to the Civil War, had
seldom been the agency to mete out justice for blacks.

The

numbers of free blacks who came in contact with Tennessee
courts were small when compared to their white counterparts.
Despite the rather large amount of laws which Tennessee
passed regulating the actions of free and enslaved blacks,
the courts and jail systems were a white man's domain.
During slavery, owners had been the regulators of slave
actions, and generally the accusers of justice as well.
When slaves did occasionally end up in the court system,
they could usually rely upon an owner's defense if only for
the sake of monetary interest; but, with emancipation,
blacks were left unprotected.
The paternalistic guards which had before shielded
blacks from the law and the courts were stripped away
leaving them subject to a baffling array of laws, which many
freedmen had difficulty comprehending.

The distinction

between stealing and taking was one such dilemma.

Under

slavery, freedmen had become accustomed to appropriating
needed supplies which their masters denied them.

Although

plantation owneres frowned upon this practice, they
considered it something one had to accept when dealing with
slaves.

Once emancipation came, however, these accustomed

appropriations became grounds for criminal charges.

In many
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cases, freedmen had little choice between stealing and
starvation in a postwar South which was hostile to their
very presence.81
This hostility when combined with the freedmen's
desperate need for essentials allowed Tennesseans to enact
an involuntary labor system.

Through vagrancy ordinances

and strict contracts, freedmen could be compelled to work
for former owners and other employers, instead of attempting
to farm themselves.

Young blacks could be apprenticed and

forced to work for no wages whatsoever, and any freedman who
dared break contract, not make a contract, or to commit even
the smallest crime could find himself trapped in the convict
lease system.82
Emancipation in Tennessee had made all blacks the
equivalent of antebellum free blacks in legal status;
however, even this progression in legal status was
unacceptable to many whites.

Throughout 1865, lawmakers

debated what the status of blacks was to be in Tennessee.
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During this legal siesta, there was no rest for the
freedmen.

Local town and county governments, left without

any sort of guidance, took it upon themselves to legislate
the status of freed blacks.

Many decided that the slave

code provisions forbidding the sale of liquor to or by
blacks was still in force.
blacks from owning firearms.

Knoxville continued to prohibit
Tullahoma maintained its slave

code curfew, and numerous other cities and counties
continued to reject black testimony - some continued to do
so even after such testimony was legalized.83
Local authorities had a free hand in distributing
justice, and, by the end of 1865, the percentage of black
prisoners in Tennessee's penitentiaries had increased from
two percent to thirty-three percent.

Fines often led to

impressment when a freedman was unable to post his surety,
and jail time replaced the whip in postwar Tennessee as
regulatory measures for blacks.

Freedmen's Bureau courts,

created to combat these abuses, were limited in their
jurisdiction and efficiency allowing freedmen to be coerced
into labor through vagrancy, apprenticeship, and other legal
measures ,84
Although Tennessee had granted blacks the right to
testify in all court cases in January, on March 21, 1866,
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black testimony was still being refused in Knoxville,
according to the Nashville Republican Banner.

In addition,

although abolished legally in May 1866 by Tennessee's state
legislature, Freedman's Bureau officials were still acting
in cases where Tennessee's court failed to provide justice
to blacks until 1868.85

In November 1865, Nashville's mayor

organized night patrols, which all "respectable white men"
joined to protect the city's law-abiding citizens from the
"criminal and vagrant element." On May 15, 1866, Memphis,
Nashville, Chattanooga, Nashville, and a few other large
cities had their city police, who could not be trusted to
administer justice in a non-inflammatory manner, placed
under commissioners.

These commissioners also replaced

justices of the peace in trials of black citizens.

In the

autumn of 1866, membership in the Ku Klux Klan, which was
formed in 1865 in Pulaski, had grown and spread across the
state as well as in areas outside of the state.

Despite the

state's legal promise in 1866 to regard all citizens as
equally protected by the law, Tennessee was hardly living up
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to it new laws.86
Tennessee, like the other Southern states, had a long
history of "viewing law in a broad sense to include several
of the imperatives that control man and society."

According

to Charles S. Sydnor, law in the South, and, thus, in
Tennessee, was a cultural experience, the "outgrowth of
similarities and the reflection of a social order."

State

law to Southerners was an ambiguous matter for a part of
their legal system was an unwritten code, which functioned
as often and as effectively in the minds of Southerners as
the state's written codes.

Actions regulated by the state

code also fell into the realm of personal justice according
to the unwritten code.

For this reason, slave owners were

expected to punish their slaves for most offenses, and a
slanderous statement or assault on one's person was often
expected to be handled personally.
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viewed by Southerners as illegal; but, rather, "out of legal
range."

The South's tradition had always sanctioned a

system without a sharp differentiation between public and
private law enforcement. Slavery had only strengthened this
system.

Frederick Law Olmsted in touring the South

observed that in antebellum society, all whites held
perpetual law over all blacks.

Reconstruction did little to

change that situation in the South, or in particular, in
Tennessee.87
Tennessee still viewed the freedmen, and blacks in
general, as "an inferior and distinct race," and despite any
rhetoric put forward by Radicals and former abolitionists
the former Tennessee's former slave owners and Confederates
were loath to see their way of life altered.

The similarity

between Tennessee's Slave Code and the enforcement of laws
which constituted Tennessee's unwritten Black Code was no
coincidence.

Tennessee was working to restore its

antebellum system as much as possible while under Union
scrutiny.88
Examination of the attitude of Tennessee's General
Assembly, evident in their debate over black laws, shows
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that the number of official black laws they enacted was not
a measure of their vindictiveness.

Delays in the

legislative process and the protest of the northern press,
and not a lack of intent, kept Tennessee from passing a
Black Code.

During the first legislative session in 1865,

Tennessee's House of Representatives passed a discriminatory
black law, "An Act in Relation to Free Persons of Color,"
with a vote of thirty-eight to eighteen.

Of the eighteen

negative votes, fourteen voted against the measure not as a
censure of content, but because it was passed "hastily."
The notorious Act, which caused such a storm of protest
among northern press and politicians, was held over until a
latter session as was a house bill to repeal the Slave Code.
During this recess, word leaked out about the intended bill.
It was attacked on June 10, 1865 in the Washington Chronicle
as a sign that Tennessee was unrepentant and unready to
reenter the Union.

In response to the outcry, Clinton B.

Fisk gave a speech on what laws should be passed to ensure a
smooth transition from slavery to freedom.

At the House's

next session, a new bill was purposed which legislators
hoped would help the state win readmittance and "remove the
necessity for the Freedmen's Bureau in this state," which
Brownlow had promised would occur when the "citizens learn
to respect the civil authorities and otherwise behave
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themselves . "89
This new law, "An Act to Define the term 'Persons of
Color' and To Declare the Rights of Such Persons," was more
in line with what the North expected of a state seeking
readmission.

The Act granted freedmen "full and equal

benefits of all laws," and granted many specific rights.

It

did not grant the right to vote, testify, hold office, act
as a juror, or to equal schooling.

The right to testify was

later codified as a separate act, "An Act to Do Justice and
Render Persons of African and Indian Descent Competent
Witnesses."

This Act passed only once representatives from

East Tennessee were convinced that granting the testimony
was the only way of accomplishing the twin goals of
readmittance and the ouster of the Freedmen's Bureau from
the state.
passed.
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On January 26, 1866, the testimony law was

On July 23, 1866, representatives from Tennessee

Wilson, Black Codes. 142, 111-112; Brownlow's
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Even the most devout Unionists, those who made of the
majority of Brownlow's legislature, opposed granting
additional rights to freedmen. Roderick Butler of East
Tennessee drew applause at the January 1865 session when he
declared that blacks as a race could never equal the white
race. He then proposed a section to be amended to the state
constitution which would forever bar blacks, Indians, and
mulattoes from voting, holding office, and giving testimony
against whites. Once Butler's passions had calmed he
withdrew the proposal. Nashville Press. January 13-14,
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67

were admitted to their Congressional seats.90
Because of Tennessee's Confederate alignment during the
Civil War, it would have been impossible for the state to
have passed Black Codes as stringent as those enacted in
Kentucky and still gain readmission to the Union.
Tennessee's attempt to pass such a code was sorely rebuked
by Northern newspapers and Congress, and, for this reason,
The state's lawmakers realized that if it was to have
another Slave Code, this code would have to function through
extralegal means.

Tennessee, like the other Southern states

who attempted such measures, was barred from enacting Black
Codes on a state level; however, federal scrutiny, on the
most part, confined itself to the state level, and not to
local ordinances and customs.

True, the Freedman's Bureau

was responsible for reporting the actions of localities
generally to its superior offices, but, these reports
usually engendered little response.

In addition, the local

laws forcing freedmen to honor work contracts, forcing black
children into apprenticeships, and selling vagrants into
work contracts were not always objected to by the Freedman's
Bureau, whose responsibilities were often more than its
capabilities.
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protect all the freedmen within its jurisdiction.

For this

reason, only those nearest large cities where the Bureau was
functioning were able to obtain contract negotiations and
Freedman's Bureau courts.

The majority of freedmen in

Tennessee, had no aid from the Bureau, and on their own they
were at the mercy of local authorities, employers, and court
systems. These, of course, were the same courts which had
labelled blacks as having "no legal mind, no will which the
law can recognize," but a few years earlier.91
Although the number of blacks living in Tennessee's
large cities had risen during the war, the total number of
black living in the state began decreasing during the war
and continued to do so afterwards.

Tennessee, for many

blacks, was a only a state to pass through on the long trail
Northward.

Thus, Tennessee's problem with black labor was

not one of a surplus of freedmen, who drifted about as
idlers, as many period newspapers would have the reader
believe--but, rather, with a shortage of labor.

This

shortage was the result the migration of blacks into cities
and away from the countryside, and the desire of those
blacks who did remain in rural locales to farm for
themselves and not for hire. Small cities, such as Franklin,
Tennessee, had no problem with blacks refusing to sign
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contracts after the war.

One reason for this may have been

that there was no surplus of freedmen in Tennessee's small
cities.

The available freedmen, those who had not left for

larger cities or other states, had ample work
opportunities .92
The problem for the planter who needed to obtain labor,
then, was how to attract and maintain a labor force.

When

this could not be done through incentives, such as the
construction of schools or the offer of crop percentages,
those who needed labor turned to other means.

This is not

to imply that there was any sort of conspiracy between
planters, factory owners, and legislators to draft
Tennessee's quasi-Black Code.

Rather, there was suspicion

on the part of white Tennesseans from the very beginning of
Reconstruction that black labor would have to be compelled.
The apparatus was in place to compel this labor.

Indeed, it

has not been removed with emancipation, and when farm and
business owners needed cheap labor they found the old slave
and free black codes almost unchanged.

These laws, like the

Slave Codes before them, "assure[d] people that they were
justified in their behavior." Just as slavery had dictated
local custom and attitudes before emancipation, the need for
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labor and racial control now filled that role.93
Tennessee's vagrancy law, which was passed first on
September 13, 1806, and revised in 1807, applied to free
blacks and not to slaves.

Therefore, it was technically

unaltered by the state's proclamation in 1866 repealing all
laws applying to slaves.

In January 1866, Tennessee also

passed a law requiring that all persons, regardless of
color, be subject to the same punishments; however, since
whites could also be charged with vagrancy, this did nothing
to alter the vagrancy law.

Apprenticeships functioned

mostly under a county-based system.

Most vagrancy arrests

occurred under local provisions as well. Throughout the
South, the trend in government was the creation of statutes
which appeared color blind but which "enlarged the
discretionary powers of local judges and juries."

The key

to controlling the freedmen was always to keep control on a
local level, far from the prying eyes of the federal
government.

The power of the local police had grown under

the federal system.

Although such authority was technically

subservient to state power, county sheriffs and constables
and their supportive judiciary fellows, the town magistrates
and rural justices of the peace controlled much of the
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enforcement and interpretation of laws that in actually
affected the lives of freedmen.

Tennessee became

specialized in its ability to localize law enforcement.
Until the middle of 1865, army provost marshals and
Freedmen's Bureau courts had held sway in the state, either
replacing or paralleling low level civil courts.

The

provost courts disappeared quickly after the war and the
Freedman's Bureau courts dealt with only minor offenses and
never had a very wide jurisdiction.

Once the grip of the

military and federal government was loosened - once
Tennessee had been reconstructed - the state was able to
return to its former order of civil action.94
Although Tennessee's state law forbade a discrimination
in punishments, it could not control the manner in which
local magistrates enforced these laws.

The "Act to Punish

all Armed Prowlers, Guerilla, Brigands, and Highway Robbers,
and For Other Purposes," was passed on May 17, 1865, in
response to Governor Brownlow's admonission that the
legislature make a law to curtail the activity of "roving
bands of guerrillas, and squads of robbers and murderers who
frequent counties and portions of counties remote from our
military forces."

Another act was passed on the same day

which added the death penalty for stealing, house breaking,

'"Tennessee, Acts. 1807, Ch.50, 157; Tennessee, Acts.
1865-1866, Ch.18, 24; Tennessee, Acts. 1865-1866, Ch.60,
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and arson.

From the Acts' conception, they were meant to

boost local official's power by authorizing the death
penalty for crimes ranging from house breaking and horse
stealing to highway robbery and arson.

Persons convicted

for these acts could be sentenced to either death or prison
from ten to twenty years depending upon the leniency of the
court.

All of these crimes were assumed to be committed

more frequently by freedmen, thus, the new death penalty was
to serve as a deterrent to people who, the legislature
assumed, could not pay any sort of a fine and upon whom
imprisonment would not be a discouragement. These ideas were
related to the Southern belief that blacks understood only
corporal punishment.

Imprisonment, especially after years

of slavery, was believed to be a futile castigation.95
On the local level, blacks could be punished for many
crimes under laws which, to the outside observer, appeared
nondiscriminatory.
this misuse of law.

The two above Acts were one example of
Another was the use of vagrancy and

drunk and disorderly laws in towns and cities.

A charge of

drunk and disorderly conduct would normally send a white
person to jail for the night with a minimal fine.

Often,

they were not taken to jail, if the town was small, but
escorted home with the admonishment to improve their habits.
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However, a freedman, picked up for any misdemeanor, faced
time in the city or county workhouse.

Sometimes, this was

due to inability to pay fines which ranged from five to
fifteen dollars depending upon the charge and court.
Regardless, punishments were meted out unequally in most
towns and cities.
The Nashville Weekly Press and Times wrote that the
Tennessee courts seemed willing to send blacks to jail on
charges which would be overlooked if brought against a white
man.

They gave the example of a young black man in Shelby

County who had passed a small counterfeit bill, possibly
unknowingly, and had been sentenced to eleven months in
county jail.96

In Nashville, Dan Bentley, a freedman who the

newspaper described as a "little nigger with a coconut
head," was charged with disturbing the peace for his role as
leader in a fight.

The newspaper predicted that he "will

probably 'wood up' at the work house."

During the trial of

Ann Parker, a freedwoman, who apparently had stolen a pair
of shoes, the paper's writer commented that Ann was
sentenced to time in the work house and that during the
trial "the court was crowded with niggers."97
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These incidents in which Tennessee used local law and
custom, as well as laws applying superficially to both
races, clearly illustrate the state's intent to have a
functioning Black Code.

Although Tennessee failed in its

attempt to pass specific Black Codes, it found a workable
solution, and, because of the Union's perception of
Tennessee as a "good" Confederate state, a state eager to
reenter the foal of the Union, these less than democratic
actions went by unnoticed.

Vagrancy, apprenticeship, and

even contract law functioned mainly on a local level in
Tennessee in rural areas far from the Freedman's Bureau and
federal officials.

Freedmen living in these areas knew the

law was out of their reach, and, for the most part, lived
under the aegis of the county sheriff and the justice of the
peace.

Freedmen in large cities, such as Atlanta, may have

been able to proclaim that all men had "exactly the same
rights, privileges, and immunities as are enjoyed by white
m e n , . . . " but those freedmen living outside the reach of
the federal government knew otherwise.
changed.

Little for them had

They were paid wages, but many could still not

leave their place of employment without permission or
entertain a visitor in their home (if they were tenant
farming or hiring out their labor for room and board)
without their employer's authorization.

It seemed the

South, Tennessee included, had "restore[d] all of slavery
but its name" for a large number of its freed black
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citizens.

Thus, the Civil War gained for many freedmen

bitter disappointment and the realization of rights, which,
according to one Southern newspaper, "ha[d] been long since
robbed. " 98

IV.
Kentucky, Union State with a Confederate Heart
"I appealed to the civil authorities in their behalf,
but was told that there was no law in Kentucky to help
them.""
According to John Randolph Neal, Tennessee, unlike
Maryland, Kentucky, or Missouri, was "distinctly a slave
state."

Neal asserts that Tennessee, but not these others,

had its industrial system based on slavery, and was a "great
cotton-producing state."

Neal asserts that the presence of

cotton as a staple identified Tennessee more closely with
the lower South than was Kentucky or these other border
states.

Tennessee was, by all definitions, a slave state,

and it functioned very much like the other slave states
after the war.

However, Tennessee was not so different in

its pre-war legal regulations for slaves and free blacks,
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nor in its distribution of slaves.100
As in other slave states, slaves and free blacks were
the objects of special legislation in Kentucky.

Kentucky's

Code with its numerous laws relating to the control of
blacks, both free and bonded, attests to the prominent
position racial control occupied in the mind of Kentucky
lawmakers.

Kentucky's slave statutes were often harsher

than the common law punishment, which was reserved for white
offenders, and, thus, the statutes had to be included within
the indictment.101 Once convicted of a criminal offense, a
slave would most likely be hanged, mutilated, flogged, sold
or deported.

He could possibly be sent to prison, but such

incidents were rare.102
Those slaves and the few free blacks who did end up in
Kentucky's prison system might be leased.

Frankfort's

prison had begun convict leasing under the advisement of
warden Joel Scott in 1825.

It was a tidy arrangement in

which Scott received fifty percent of all proceeds in lieu
of salary and the state garnered the remaining fifty
percent.

Both found that the arrangement alleviated tension

within the prison by eliminating racial mixing.

Within the
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prison system, whippings were forbidden.

Stocks and

pillories could be used as a form of chastisement, and there
was little regulation concerning the punishment of leased
prisoners.103
The majority of slaves charged with a crime, however,
were never officially tried.

There were "negro courts,"

generally made up of some mixture of justices and
slaveowners, that tried slaves whose owners could not or
would not deal with; but, on the whole, slave owners had no
difficulty in meting out justice.

Whipping was the favored

form of punishment, and, according to the slave narratives,
such lashings were often very cruel.

Accounts from both

Jefferson and Monroe counties in Kentucky speak of slaves
being beaten until blood flowed freely from their backs.
Such accounts are not rare within the narratives.104
Treatment of free blacks in Kentucky, despite their
small percentage within the overall population, was not much
more humane.

In Louisville, where free blacks constituted

only ten percent of the population, freemen were arrested
for the lightest offense and forced to labor for the city.
The Louisville Daily Journal recorded that "The
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darkies . . . were picked up by the hundreds on the streets
and all of the lazy idle characters set to work."105
Kentucky's Constitution, like that of many other slave
states, forbade freed slaves from remaining in the state
after manumission without special permission.

Generally,

manumission was discouraged, and, many Kentuckians believed,
as did Judge John Catron of Tennessee, that "almost
universally, society suffers and the negro suffers by
manumi s s ion. "106
When the Civil War came, Kentucky was unsure where it
stood politically.

The state had ties to both the Union and

the Confederacy, and, perhaps for this reason, it chose
neutrality for the first years of the war.

President

Lincoln, who realized the strategic importance of the border
states whose industry and transportation was more advanced
than the rest of the South, made securing the border states,
and especially Kentucky, a priority in 1861.

Lincoln

envisioned a plan to keep Kentucky in the Union through
continuous appeasement.

His strategy proved successful, for

despite the Kentucky governor's sympathy for the
Confederacy, the state remained neutral and accepted
Lincoln's pledge not to "directly or indirectly interfere
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with the institution of slavery."

Kentucky's neutrality,

shortlived though it was, satisfied Lincoln, as did the
state's later decision to remain in the Union.107
Kentuckians themselves were unsure as to what side of
the war they favored most.

Enough Confederate sympathy was

generated in the state to form the Orphan Brigade and to
send a significant number of Kentuckians and their slaves
scurrying Southward.

However, the citizens of Kentucky, on

the whole, believed Lincoln's promise of maintaining the
status quo in their loyal state.

Although some of the

state's secessionists spread the rumor that the North was
fighting to end slavery, and some Unionists privately
acknowledged that a prolonged war could lead to
emancipation, it seems that more slaves than white persons
in Kentucky believed that Union victory would mean an end to
the peculiar institution.108
Kentuckians had lived so long and comfortably with
slavery that few foresaw an end to it.

The slaves, however,

had no difficulty in recognizing the signs that would lead
to slavery's inevitable fall.

In addition, Kentucky had

more fear of slave criminality and revolt than it had actual
slaves.

The Southwestern section of the state, the
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Bluegrass region, Lexington, and Louisville held the
greatest concentration of slaves.
through the remainder of the state.

Slaves were few in number
Kentucky realized its

rivers, railroads, and production capabilities were
important to both sides of the war.

Kentuckians chose the

Union for monetary reasons, not for humanitarian ones, as
its reaction to emancipation can attest.

Louisville, for

instance, planned to become a Union headquarter and to boost
its economy through sales to soldiers.109
In the first four months of 1861, a greater number of
slaves escaped Kentucky by crossing the Ohio River than in
the first six months of 1860.

In addition to leaving the

state, slaves headed for Union lines inside the state
claiming either to be free blacks looking for employment or
the property of known Confederate sympathizers.

Some slaves

even left the state with the regiments they had become
attached to as the troops were ordered further South;
however, many commanders, under orders to appease Kentucky
slave owners, refused to remove slaves from the state.110
Soldiers from Kentucky and other states where slavery
existed were angry when other regiments accepted runaways as
workers and protected them from owners.
Many of the men who were stationed in Kentucky to
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counter the Confederate push into the state in August 1862
were seeing slavery for the first time.

From Illinois,

Ohio, Michigan, and Wisconsin, these men chafed at their
superiors' commands to exclude runaways from camp and often
reacted violently toward owners on missions to reclaim their
property.

Colonel Smith D. Atkins of the 92nd Illinois

Regiment under Colonel Cochrane's 14th Kentucky refused to
let slave owners recover runaways under his command.

This

stand, of course, caused numerous complaints from local
slave owners, especially when efforts to retrieve slaves
were met with jeremiads and physical assaults.

Many free

state soldiers did not agree with Southern notions of
ownership or justifications for treatment, and, indeed, the
enslavement of blacks.

They agreed more with the assessment

of a runaway slave, William Wells Brown, who said, "Slavery
makes its victims lying and mean; for which vices it
afterwards reproaches them, and used them as arguments to
prove they deserve no better fate."111
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Due to Kentucky's strategic importance, Lincoln made
certain concessions to the state, one of which was his
promise not to interfere with its "domestic institution."
For this reason, Kentucky was garrisoned mainly with native
Kentuckian troops, commanded mainly by Kentuckian officers.
Other Northern politicians viewed such acquiescence as a
sign of weakness from the President. James Russell Lowell
upon hearing Kentucky's reaction to Fremont's attempt to
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Despite the feelings of individual Kentuckians toward
slavery and the slaves themselves, the coming of the war and
the Union army forever changed the institution of slavery.
The change was not as drastic as it was in Tennessee.

In

Kentucky union camps, which were a powerful lure for
runaways, were not located in areas with plentiful slave
populations as they were in Tennessee.

In Louisville, home

to a significant slave population, slavery was effectively
ended with the coming of the Union army.
However, unlike in Tennessee, the effects of Union
occupation was not as corrosive to the authority of the
slave owner.

In Delaware, another slave state that refused

to ratify the Thirteenth Amendment, so many slaves had
escaped during the war that by its end only nine hundred
remained in the state.

Kentucky did experience a heightened

runaway rate during the war; however, many slaves fled not
out of state but to cities, where they could blend with the
freed population, or to Union camps.

At the war's end,

Kentucky still had a slave population of 100,000.

Although

Kentuckians officially claimed that slavery was a burden and
a minor economic boon at best, they were loath to relinquish
their captive workers.

Indeed, Kentucky was the last state

to emancipate its slaves since it was not forced to free

emancipate slaves in Missouri exclaimed, "How many times are
we to save Kentucky and lose our own self-respect." Berlin,
Freedom, 626; Howard, Black Liberation in Kentucky, 6.
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them as a condition of reunion.112
This reticence was not confined to the Thirteenth
Amendment alone.

Kentuckians had difficulty embracing

several of the federal government's orders concerning slaves
and, later, freedmen.

Its reaction to the Emancipation

Proclamation rivalled its furor over General John C.
Fremont's orders freeing the slaves of Rebel sympathizers in
Missouri.

Although neither order affected Kentucky

directly, and Fremont's order was repealed by the President
almost immediately after the General had issued it,
Kentuckians perceived emancipation itself to be unlawful.
According to Colonel Robert Anderson, Kentucky volunteers
had thrown down their weapons and returned home upon hearing
of Fremont's notorious order.113
In addition, Kentucky troops clashed often with
Northern troops whose attitudes toward slavery were adverse
to their own.

One such skirmish at a circus in Nashville

between members of the 18th Michigan Infantry and the 7th
Kentucky Cavalry ended with the death of one Northern
soldier. These tensions only heightened with the preliminary
announcement of the Emancipation Proclamation in September
1862.

Kentucky's legislature denounced both the President
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and the Proclamation.

That the announcement came during a

Confederate invasion of the state only exacerbated anxiety.
Lincoln met with a delegation of prominent Kentuckians on
November 21, 1862 to assure them that their state would not
initially be affected by the Proclamation.

However, when

asked to retract the Proclamation as he had forced Fremont's
order to be retracted, Lincoln replied that "he would rather
die than take back a word of the proclamation."

Instead of

renouncing the Proclamation as Kentuckians had hoped he
would, Lincoln instead offered in December 1862 to
compensate any state that embraced emancipation before its
official announcement in 1863.114
Kentuckians predicted that the Proclamation would cause
anarchy among their slave population; and, indeed, violence
by slaves did increase between the announcement of the
Proclamation and January 1, 1863.

In November 1862, the

Lexington Observer recommended an increase in patrols.

One

Kentucky slaveowner remarked that after the Emancipation
Proclamation was issued, Kentucky slaves, who believed it
freed all slaves, supposed that the Federal Army would come
to free them.

114

He said, "everytime the blacks 'heard a drum

Howard, Black Liberation in Kentucky. 27, 30-32, 3435; Lucas, History of Blacks in Kentucky. 151; Berlin,
Freedom, 371.

85

beat, their whole nature was aroused.'"115
Kentuckians reacted adversely to other federal orders,
and sometimes attempted to delay their implementation.
For instance, although Kentucky was authorized to begin
enlistment of black soldiers in 1863, and officially began
the process on June 7, 1863, no black soldiers were actually
recruited until March 1864.

Before and during this

interlude, Union commanders stationed in Kentucky were at a
loss as to what to do with the fugitives who came to them
seeking protection and employment.

As early as November 11,

1861, General Alexander McDowell McCook wrote to General
William T. Sherman for policy on what to do with runaways.
The official policy was to release the fugitives to owners;
however, many officers found the fugitives to be useful
workers in their camps.

In the words of one officer, "I

have no faith in Kentucky's loyalty, there-fore have no
great desire to protect her pet institution - slavery."116
These laissez-faire attitudes on the part of Northern
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soldiers and officers caused Kentucky slave owners
considerable stress.

One such owner wrote to the President

complaining about Camp Nelson he believed to be in violation
of the Constitution of Kentucky, by encouraging free blacks
to remain in the state and allowing public conveyances to
carry slaves across the Ohio River to freedom.117
This protection of slavery at the expense of the
Union's need for soldiers condemned many slave owners in the
eyes of Northern soldiers.

One Kentucky slave owner,

writing vindictively of his slave owning neighbors, shows
the disloyal appearance of such pleas for the salvation of
slavery.

He wrote:

"Of course such nigger Union men . . .

of this town will cry out and say it is a great violation of
the CONSTITUTION of Kaintucky [sic].

While in their hearts

they sign for Jeff Davis and all his hellish crew, to win,
so as to save their niggers. . . ." 118
As was mentioned previously, black recruitment actually
began in Kentucky in May 1864 although it had long been
planned.

It was delayed due to opposition, despite the

federal government's promise to enlist slaves with
compensation to their owners, although not necessarily with
their consent.

The enrollment of slaves, in anticipation of
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a draft, began in February of 1864.

Every city was expected

to provide a quota, which would not be deferred; however,
white volunteers could fill the quota as well as black
soldiers.

Newspapers lambasted the move to recruit black

soldiers, saying that with the appearance of "General
Cuffee" and "Rear-Admiral Sambo" would come the fall of the
federal military.119
Opposition extended beyond mere words; slaves who
attempted to leave their owners to enlist were beaten,
maimed, murdered, and their families threatened.

Seven

white recruiters were murdered by angry Kentuckians for
enticing slaves to enlist.

On May 10, 1864, seventeen

blacks from Green County tried to enlist and were seized by
a mob of whites from Lebanon and beaten with cow-hides.
When Captain James M. Fidler had the whites arrested, angry
citizens threatened his safety.

Fidler also reported that

at least eight blacks in Nelson County were murdered for
pursuing enlistment.

In Spencer County, the Deputy Provost

Marshall was beaten with clubbed guns and chased away for
encouraging blacks to enlist.

Slaves and free blacks began

to leave the state to enlist in Tennessee and Indiana, where
the consequences of such actions were less dangerous.
However, town and county quotas still had to be met, and, in
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desperation, the Provost Marshall General began recruiting
slaves without their owners' permission, with the promise of
eventual compensation, on May 13, 1864.120
General Stephen G. Burbridge, Commander of the District
of Kentucky and a slave owner himself, did his best to slow
the beginning of black recruitment.

He limited the

eligibility of free blacks, who were already a small number
in the state, and allowed recruitment of slaves only with
their owner's permission.

He forbid armed squads at

recruitment stations, so there was no protection for slaves
and free blacks who came there to enlist but were headed off
by angry mobs.

White locals even attacked some blacks

within Union camps.121
June 15, 1865, Brigadier General Burbridge issued order
No. 34 authorizing the recruitment of all free blacks and
slaves with their owner's permission, negating his former
prohibitions limiting free black enlistment and allowing a
more liberal recruitment of slaves.
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more direct and included a greater possible number of
recruits that did the Enrollment Act, under which Burbridge
had previously functioned, infuriated Kentuckians.

"The

President was denounced as a 'tyrant,' the Government as a
'tyranny' and the Provost Marshals as the 'petty instruments
in the hands of a despot.'"

But the order was carried out

and a sizable number of black Kentuckians became a part of
the Union army.122
Blacks had worked in the Union Army in Kentucky prior
to this time; however, they had functioned solely as
laborers.

In mid-August 1862, army engineers in Kentucky

had impressed two to three hundred blacks, both free and
bonded, to aid in gathering and processing timber for the
building of military bridges.

August 25, 1862, blacks in

Fayette and Madison Counties were impressed and ordered to
repair military roads stretching from Rockcastle County to
Cumberland Gap to allow supplies to reach troops in
Tennessee.

All slaves impressed were declared to have been

the property of Confederate sympathizers.123
Although some Kentuckians objected to blacks doing
menial labor in the military and to the confiscation of
their own slaves, they found such labor more acceptable than
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the idea of blacks acting as soldiers.

In 1863, blacks were

not recruited as soldiers, and no contraband camps were
established.

In Kentucky the emphasis was rather on the

mobilization of slavery for the war effort.

No real

recruitment began in Kentucky until March 1864, and then
only on a voluntary basis, and with the promise that black
troops would not be garrisoned in the state.124
Once black soldiers were accepted in the Kentucky
draft, whites began to use slave enlistments to avoid
service themselves.

By 1864 and 1865, this practice was

relatively common and a bevy of "substitute brokers" flocked
to Kentucky to book substitutes for Northern boys who also
wanted to avoid the hazards of military service.125
Slaves were not always paid to substitute for white
draft-age men, but their voluntary enlistment often filled
counties' quotas almost completely and thus eliminated the
need for white enlistees.

When Boyle County's draft office

opened on one Saturday, one hundred blacks had joined by the
day's end.

The next day, almost two hundred were at the

Provost Marshall's office.

Jessamine County's entire quota

was filled by black volunteers.

In July 1864, when

Kentucky's draft order came in for 16,805 new volunteers,
less than four thousand white soldiers met the quota.
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estimated one hundred blacks volunteered for service
daily.126
In Kentucky, where the Emancipation Proclamation's
promise of freedom was out-of-reach, joining the military
meant freedom. Despite the threat which service enlistment
entailed, Kentucky blacks felt that freedom was worth that
danger.

In Marion County, the number of volunteers was so

large that the recruiting office had to be closed down until
processing could be completed.

As in Jessamine County,

slave enlistees filled the county's entire quota.

In June

1864, there were 400 black recruits at Camp Nelson and more
arrived daily.

A total of five thousand black troops would

eventually train there.127
Slaves underwent great personal risk to reach
recruiting stations and eventually training centers.

Peter

Bruner escaped once only to be returned to slavery, and had
to wait a year before an opportunity arose for another
escape.

Even once a freedman was accepted as a soldier, his

trials were far from over.

Although freedom was a benefit

of enlistment, safety was not always another such guarantee.
A mob in Boyle County attacked and injured some volunteers,
and once these men reached Camp Nelson, they were refused by
the post commander.

In Lebanon, Kentucky, seventeen blacks

126

Howard, Black Liberation in Kentucky. 63, 67.

127

Lucas, History of Blacks in Kentucky. 154-155.

92

who attempted to enlist were beaten one hundred lashes each
by local whites.

In Green, Taylor, and Adair Counties local

whites beat black volunteers whenever they caught them.

In

Marion County, two black volunteers had their ears removed
as a warning to others with ideas of enlisting.
volunteers were not deterred.

But,

Freedom for themselves and,

after March 1865 for their wives, children, and mothers, was
an irresistible incentive for slaves.128
Because slaves who enlisted freed their families,
twenty-five thousands slaves were freed in Kentucky in 1864.
By December 1864, Kentucky remained the only significant
outpost of slavery left in the United States.

However,

enforcement of Kentucky's "domestic institution" was
wavering as military authority replaced that of the civil
government.

The army stepped in to regulate the actions of

slaves until official federal legislation could be
formulated.129
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General Charles Seward used the military to destroy
slavery in Kentucky through ceaseless recruiting.

Seward

continued to recruit black soldiers long after quotas had
been filled, and even extended this recruiting to men too
old, young, or infirm to function in any military function.
Sixty percent of Kentucky's military age black population
joined the Union army before the end of the war,
constituting the largest percentage of slave recruitment in
any state.

However, the sudden induction of so many black

men into the army, and the emancipation of their families in
March 1865, caused unforeseen problems for the armed
forces.130
The military was simply not prepared for the quantity
of men, women, and children who converged on federal camps
searching for protection, employment, and proximity to their
enlisted relatives.

Although refugees had been making their

way to federal camps since the beginning of the Civil War,
there had never been any federal guarantees toward these
persons.

They risked constant expulsion by hostile

commanders and simple overcrowding.

However, despite the

staggering death rate from disease, exposure, and neglect,
refugees continued to find their way to camps, such as Camp
Nelson.

Once Kentucky began recruiting black soldiers in

1864, black military laborers at Nelson deserted to enlist
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and gain their freedom, and so great was the number of
recruits that 1200 men were sent to work as laborers for the
engineering corps while regiments were being organized.

In

December 1864, Adjutant General Thomas ordered all militarylaborers to enlist.

Those capable of working, although not

necessarily of draft age or completely physically fit, were
organized into "Invalid" regiments, which were responsible
for menial labor, such as ditch digging and building
fortification walls.131
The families of these soldiers were not always
welcomed.

In occupied Confederate states the military

extended protection to the families of black volunteers;
but, this policy did not extend to Kentucky.

Adjutant

General Thomas, for example, ordered non-enlistees to
"remain at their respective homes, where, under State Laws
their masters are bound to take care of them."

Those who

stayed in camp were returned to owners, who often expelled
the persons themselves, seeing no profit in the maintenance
of the old, infirm, or women with small children.

From

necessity and not military order, settlements for refugees
began to appear near posts and recruiting stations.

These

encampments were often little more than shantytowns, and
sometimes not even that.
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to keep their families together and to protect them.132
Camps continued to develop and grow despite the
indifference and protest of the military.

Outside of

Louisville, a shantytown reminiscent of the one near Camp
Nelson developed and by autumn 1864 occupied ten acres of
land.

Like the military, city officials chose to ignore the

matter entirely and did little to reduce the hunger,
disease, and poverty of the refugees.

Due to humanitarian

protest and an onslaught of negative press coverage, General
Lorenzo Thomas announced December 15, 1864, that the
military would begin providing shelter and food for the
families of soldiers.

Prior to the order, women and

children had been forced to share the rations of the soldier
to whom they were related, as well as their wages, if the
women could not find work in the camp.

Despite the order,

no immediate action was taken to improve the refugee camps.
Seemingly, humanitarian John G. Fee's admonishment that "It
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is cheaper to buy additional firewood than coffins and
graves" did not convince those in positions to help the
refugees.

No real improvement in the refugees' situation

came until the introduction of the Freedmen's Bureau into
the state.133
The establishment of branches of the Freedmen's Bureau
in Kentucky seemed nothing less than a betrayal to many
Kentuckians.

The justification that freed slaves from the

lower South and Tennessee were now residing in Kentucky did
little to assuage Kentuckians fears that the Bureau was but
another tool of oppression.

Kentucky had remained in the

Union and had given many of its native sons in the Civil
War; and, yet, after all their sacrifice and suffering they
were militarily occupied and subjected to the Freedmen's
Bureau as though they were a defeated Confederate state.
Although this was not wholly true, it was the feeling that
many Kentuckians had after the war.
The Freedmen's Bureau was never meant to be a tool of
oppression, but rather an aid to the war refugees of both
races.

The federal government installed a military presence

and courts as a means of keeping order in states unable to
deal with large numbers of war refugees and the panic and
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confusion of local residents.

However, hostility toward the

military and the Freedmen's Bureau only amplified Kentucky's
image as a state teetering on the edge of open sympathy for
the Confederacy.

Fisk himself described Kentuckians as

"rebellious revolutionists" and accused them of being
"unreconstructed."

That he expressed his feelings about the

state's reluctance to accept emancipation and the Freedmen's
Bureau says something about the general view which
Northerners held of Kentucky.
"unreconstructed."

After all, Kentucky was

It had no need of reconstruction since

it was not a Confederate state.134
Under the Freedmen's Bureau, Kentucky was divided into
eleven districts which contained eighty of the state's one
hundred ten counties.

Each district had a superintendent

and three agents who were responsible for supervising Bureau
activities.

Slightly more than half of the Bureau's agents

were field agents, responsible for overseeing and
implementing Bureau duties.
or administrative positions.

The remainder were in clerical
This paucity of active workers

was further handicapped by the appointment of local
officials, who often were unable or unwilling to perform
their duties.

These appointments, which were meant to

increase local acceptance of the Bureau, only added to the
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Bureau's problems .135
The establishment of a wage labor system in the place
of a slave labor system was not a simple task.

Even before

the arrival of the Freedmen's Bureau, the military had been
working with local planters to keep slaves on the farms and
out of military camps.
slaves for their labor.

Often, this involved paying the
Peter Bruner worked in 1863 for

half the produce he could produce, and other slaves made
similar agreements with their owners or other farmers.136
On May 11, 1864, General Lorenzo Thomas issued contract
rules for contrabands throughout the military district of
Mississippi, which set wages and terms for laborers; no such
order was issued for Kentucky.

Military and civilian

officials were left to work out their own policies.

In

October 1865, officials in Christian County met in
Hopkinsville and created a wage system for the county which
divided laborers into seven classes.
board to enforce their system.

They also appointed a

Slaves were to be paid, but

were required to work for owners who required their services
before hiring themselves out.

Although General Palmer

opposed this civilian plan, it was an effort to convert a
slave labor system into a wage system.

On December 30,

1865, these officials met again to revise their system.
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Their new agreement called for six classes of workers and a
written contract.

Such civilian actions clearly showed that

not all Kentuckians were "unreconstructed," and that not all
slaves were in a state "of perfect anarchy and rebellion"
and a "clearly deluded people."

Rather, it shows that

Kentuckians of both races were willing to make an effort to
work with the new economic order.137
Not all Kentuckians were as willing as those in
Christian County to accept a wage labor system.

They

refused to treat freedmen as free workers and the Freedmen's
Bureau could do little to persuade them otherwise.

General

0. 0. Howard had proclaimed that he promised the freedmen
"nothing but freedom, and freedom meant work."
freedom did not always mean payment.

However,

Numerous blacks found

themselves cheated out of wages.138
The Freedmen's Bureau in March 1865 had to cope with
local antagonism and legal enslavement.

Colonel Hubert A.

McCaleb, Bureau Superintendent in Louisville, found it
difficult to convince local hotel owners who refused to pay
black workers that he had any jurisdiction over Kentucky's
slaves.

McCaleb reasoned that since these slaves had left

their masters, they were technically fugitives, and, thus,
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under his jurisdiction.

Once McCaleb had secured payment

for a black hotel worker, Wilson Hail, his master demanded a
portion of the pay, and McCaleb was forced to argue that
Hail should receive all payment since he was a refugee.

The

hotel, however, countered that Hail was a slave and under
Kentucky law his master was entitled to at least a portion
of his wages.

When the dispute ended, Wilson Hail's master,

H. Hail of Simpson County, collected all of his wages,
although he did not reclaim his human property.

Wilson

Hail, like other slaves in Kentucky, was still legally a
slave although separated from his master.

Until the passage

of the Thirteenth Amendment in December 1865, this status
would remain questionable since Kentucky courts rejected all
federal measures that freed black soldiers, their families,
or fugitives.139
Kentucky was unwilling and unprepared, on the whole,
for the new racial and economic situations that came at
war's end.

This confusion bred violence and cruelty.

Kentuckians blamed the North for this turmoil, and
considered the Union's refusal to honor its pledge not to
interfere with slavery in the state a betrayal.
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Kentuckian said:
By the destinies of Providence and the original
action of the Northern states, the blacks have been
placed among us, and we cannot help it, nor can they
help it; but all who know human nature know this that an unprepared for and violent breaking up of all
domestic control and turning loose four million beings
on the world, who never thought or acted for themselves
. . . (can bring on us nothing but sorrow) .140
Many Kentuckians shared these sentiments.
sought freedom, and owners sought to prevent it.

Slaves
Martial

law had been established in Kentucky in July 1864, to help
alleviate the tensions between the races.

The Freedmen's

Bureau, eventually, replaced the military in this function.
However, Kentuckians had their own notions of what the
social and economic order of the state was to be, and orders
for blacks to seek employment and to travel were
contradicted repeatedly by local whites who refused to
acknowledge the de facto death of slavery.141
The repeal of slave law came in Kentucky, as it did in
the Confederate states, "under the pressure of bayonets."
Kentucky's legislature, under the passage of the Thirteenth
Amendment, refused to accept emancipation.

Even after the
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Amendment's ratification, Kentucky refused to show support
for the measure by a ratification of its own.

At the war's

end, slaves in Kentucky, hearing of the Emancipation
Proclamation and the defeat of the Confederacy, freed
themselves .142
Until the enrollment of the Thirteenth Amendment to the
Constitution, slavery was still technically legal in
Kentucky.

Blacks, even those who were fugitives from the

Confederate South and thus freed, were arrested for vagrancy
and for failing to have passes in Kentucky towns and cities.
Whites who hired native blacks who had fled their masters
were charged with enticement under Kentucky's Slave Code.
Even General Palmer's General Order #32, which gave passes
allowing blacks to leave Kentucky on steamboats and by rail
for the North, was illegal in Kentucky.

Slaves, under

Kentucky law, could not cross the Ohio River without their
owner's permission.

This, however, did not stop Palmer

from issuing four hundred passes on May 25-26, 1865, and
2,571 in Louisville alone between May 18, 1865, and June 6,
1865 .143
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Besides allowing movement across the Ohio River,
Palmer's passes also allowed general freedom of movement
across the state.

Using the these passes, blacks left rural

districts in favor of cities, especially those near federal
camps, such as Bowling Green, Covington, Lexington,
Louisville, Munfordville, Paducah, and Camp Nelson.

For

some blacks, these camps were only temporary stops on their
trek to Northern cities and perceived opportunity.

However,

the high population density within these cities remained
constant in 1865 and 1866 as more people moved from the
country to the city, from the South to the North.144
These camps were, on the whole, "destitute of anything
tending to the reasonable comfort of its most unfortunate
inmates," and the rate of death and disease within and
around such encampments was high by any standard.

General

Fisk's closing of all such camps in Kentucky and Tennessee
by October 6, 1865, might at first glance seem a cruel

owners, he knew that his power to do so was dependant upon
the cooperation of local officials and employers. Slavery,
until December 1865, was still legal in Kentucky. Thus, the
military could not legally enforce contracts made between
slaves and whites. General Fisk, the Freedmen's Bureau's
Assistant Commisioner in Tennessee, ridiculed the Kentucky
system as "a Freedmen's Bureau for slaves," and many
officials believed something had to be done to clarify
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action; however, as Fisk saw it, the camps bred nothing but
destitution and death.145
His decision to end almost all issues of rations at the
same time provides an easier target for criticism; yet, it
was Fisk's genuine belief that self-sufficiency was the goal
of the freedmen and that they must learn immediately that
little sympathy would be afforded to those unwilling to
work.

One Freedmen's Bureau official's complaint that

ration drawing "was becoming somewhat professional,"
illustrates what frightened Fisk most--the idea that the
freedmen expected the government to take the place of their
masters.

This same apprehension lurked, quite unfoundedly,

in the minds of many Kentuckians.146
Kentucky's freedmen, despite the fears of their white
fellow citizens, were anxious to begin work and a new life.
However, they quickly found out that freedom from slavery
did not mean equality legally or socially.

Freedmen found

it difficult to survive economically on the meager wages
they were paid.

Annual wages in Kentucky dropped after the
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war despite the labor crisis, and were lower than those in
the lower South. One of the Freedmen's Bureau's goals was to
serve as "advisory guardians," to help regulate the wages
paid to freedmen, and to make sure freedmen made contracts
for their labor.
of wages.

Such contracts were to ensure the payment

However, freedmen cheated out of their wages and

crop shares often found justice difficult to obtain.147
In addition, the Freedmen's Bureau was not officially
extended to the whole of Kentucky until January 1866.
Although a portion of the state had been under Freedmen's
Bureau control as a district of Tennessee, a Kentucky branch
of the Bureau with its headquarters stationed in Louisville
arrived only after the Thirteenth Amendment's passage in
December 1865.

As it was, the Kentucky branch was forced to

rely on fines, fees, and forfeitures for its budget.

The

duties which Fisk outlined as belonging to the Freedmen's
Bureau, "the promotion of productive industry, the
settlement of those so lately slaves in homes of their own
with the guarantee of their absolute freedom and their right
to justice before the law. . .", were usually more than the
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Kentucky Bureau was able to provide.148
Kentuckians accepted the abolition of slavery in late
1865 with great reluctance.

The state's response to

emancipation was the passage of several laws in the spring
of 1865 which, although never classified as Black Codes,
bore all the distinctions of those Codes.

They were an

attempt to reinstate the antebellum order of legal racial
inequality which the Thirteenth Amendment had specifically
banned.

The Freedmen's Bureau in Kentucky, not even legally

sanctioned until the adoption of the Thirteenth Amendment
and badly funded even then, was in little position to
counter such measures.

A great majority of white

Kentuckians believed such laws were necessary to keep
freedmen on farms and in factories and off the streets.
However, black Kentuckians viewed the new statutes as no
more than the Slave Code in disguise, and explained that
slave laws were well in force in Kentucky.149
A freedmen's delegation wrote to President Andrew
Johnson in 1865 that Kentucky's "statutes are disgraced by
laws in regard to us too barbarous even for a community of
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Savages to Have Perpetrated.

Not one of those laws have

even yet become obsolete, . . . "

They went on to write,

"Kentucky is the only spot within all the bounds of the
United States, where the People of Colour have no rights
whatever Either in Law or in fact. . . . Her jails and
workhouses would Groan with the Numbers of our people
immured in their walls."150
The Governor's preamble to Kentucky's revision of their
Code in December 1865 rescinded slavery and the Slave Code
and began with the statement "slavery is doomed."

The

preamble continued, "the wage system here adopted is the
best future policy, and that the ratification of the 13th
would be a beneficial measure. . . . " Kentucky was not quite
ready to give up the controls on race and labor which
slavery had afforded.

Immediately after the ratification of

the Thirteenth Amendment, which Kentucky did not ratify,
Kentucky was compelled to rewrite her legislation.
Slave Code had to be removed along with slavery.

The
In

response, Kentucky passed several new laws, some of which
guaranteed freedmen the ability to hold property, sue and be
sued, make contracts, buy and sell property and products,
and marry.

Kentucky did not go as far as did Tennessee and

allow blacks to testify against whites; however, it did
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state that blacks could testify against other blacks,
mulattoes, and Indians.

These new rights were hardly an

improvement since slaves had been able to do the same.151
In addition to granting rights, Kentucky also passed
restrictive laws.

It enacted new vagrancy laws which

allowed persons guilty of "keeping a disorderly house,
loitering, or rambling without a job" to be arrested and
bound out to the highest bidder for a year's service.

Black

men over the age of eighteen were also to be charged a two
dollar tax for the benefit of paupers and education.
Failure to pay the tax could lead to a charge of vagrancy,
arrest, and a year's service.152
Children could also be bound out under the new laws.
Although race is not mentioned in either the new vagrancy or
master and apprentice laws, the timeliness of their passage
leaves little doubt as at whom they were aimed.

Under the

new master and apprentice codes, children of vagrants could
be hired out until the age of eighteen if male and twentyone if female.

The law stipulated that the former masters

of black children would be given first preference.153
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Other laws meant to limit the economic and social
freedom of the freedmen included the law to prevent shooting
on the Sabbath.

This law, which appeared colorblind to the

reader, was an attempt to prevent blacks from hunting and,
thus, forced them to somehow tie themselves to white
landowners.

Most freedmen who managed to buy small portions

of land would be unable to afford livestock.

Hunting was

their means of supplementing their family's daily fare.
Laws such as this one and similar ones passed in the lower
South were meant to serve as a discouragement to blacks who
did not want to labor on a white man's land for shares of
crops and wages.

In other states stricter trespass laws

were also passed, along with laws restricting fishing and
free grazing of livestock.154

Kentucky's new contract law,

which also appeared impartial, included the clause that all
contracts should be "witnessed by a white man."

Thus, even

contracts between freedmen were not valid without a white
witness.155
Kentucky's Code, while granting freedmen some rights,
many of which had been granted to free blacks before the
war, did not equalize the races.

A report on the condition

criminals was the rape of a white woman.
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of freedmen in the South found that throughout the region
blacks were mistreated to some degree by employers.

Wage

and contract agreements were hardly equitable when one
considered the pressure which the vagrancy laws put on
signing such agreements.
freedmen:

The House Report said of the

"Many of them . . . hardly know they are free."

The plight of freedmen in Kentucky was little different from
that of those freedmen in other Southern states.156
Robert Glenn, one slave who remained on his former owner's
farm to work for wages after the war, could comprehend
"freedom only by degrees."

It took physical abuse from his

former master's overseer to convince him that freedom meant
independence from his former owner.

When another freedman,

Catherine Riley, attempted to claim her child who was being
held in slavery, she was beaten with a club.

Freedmen in

Kentucky, as in other parts of the South, found that
emancipation did not always mean freedom, and they quickly
realized that Kentucky's laws did nothing to alleviate this
inequity. As one freedman, George King, related:

"The

Master he says we are all free, but it don't mean we is
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And it don't mean we is equal."157

white.

Freedmen's Bureau agents believed planters did not
understand the concept of free labor, but instead believed
that the contract gave "the land owner absolute control over
the freedman as though he was his slave."

The white

Southerners misconception of the labor system came from
years of rhetoric which told him that blacks were lazy and
would not labor without compulsion.158

Carl Schurz in his

Report on the Condition of Freedmen to the House of
Representatives wrote of the Southern attitude toward
freedmen:
If some negroes walk away from plantations, it is
conclusive proof of the incorrigible instability of
the negro, and the impracticability of free negro
labor. If some individual negroes violate the terms
of their contract, it proved unanswerably that no
negro had, or ever would have, a just conception of
the binding force of a contract, and that this
system of free labor was bound to be a failure.159
Such sentiments made it difficult for freedmen to
obtain fair contracts, buy their own property, and live life
as anything other than slaves.

The Freedmen's Bureau was

meant to counter discrimination created by such feelings;
however, indifference, incompetence and a paucity of both
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men and money kept the Bureau becoming an effective tool to
combat discrimination in Kentucky.160
Enforcement of contracts and the maintenance of the
labor system were the chief goals of the Freedmen's Bureau
in 1866, and the majority of complaints which it received
related to employer-employee relations.

The general

importance which the state placed on keeping blacks employed
after emancipation can be seen in its immediate passage of
new vagrancy and contract laws.161
In Louisville, the Freedmen's Bureau helped freedmen
locate jobs and opened a Freedmen's Savings and Trust
Company, which was meant to encourage blacks to save their
money to buy houses.

Immediately after the war, freedmen

had crowded the city looking for food, shelter, and passes
to cross the Ohio River.

Although the issue of such passes

did eliminate the number of blacks in the city, the sudden
influx of freedmen, many of whom were waiting only for their
Palmer pass or who were unable to find work, only
strengthened white prejudices.

Vagrancy laws were more

strenuously enforced to discourage those who were jobless or
planning to enter the city, but such measures only served to
glut the cities jail and workhouse.

Annual wages in
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Kentucky, despite the labor shortage, dropped in 1866.

In

most counties wages paid to black laborers were lower than
those paid for hired out slaves before emancipation.

On the

whole, the Freedmen's Bureau did nothing to equalize this
problem although the superintendent did force counties whose
monthly wages were far below the state's average to raise
their rates.162
In the summer 1866, the majority of Kentucky's ablebodied freedmen were employed; however, the conditions of
their employer were not always ideal.

The Freedmen's

Bureau, using the state's Vagrancy Code, forced all
uncontracted freedmen to find some sort of employment.
Freedmen working in the tobacco region were able to earn
twenty-five dollars per month; however, those working in the
farming region earned only twelve dollars a month.

The

Freedmen's Bureau was, on the whole, not disturbed by such
disparities in wages.
were working.

The chief concern was that freedmen

When the Bureau found that blacks employed in

Carroll and Cumberland counties made only eight and ten
dollars per month, compared to the state average of fifteen
dollars per month, the Bureau did not immediately correct
the problem.

Instead, it advised the counties that in the

future wages were to meet state averages.

Some Kentucky

farmers refused to deal with the Bureau at all, and rejected
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contracts negotiated by the organization.

Blacks who worked

for such men often drew up contracts without the Bureau or
relied on oral agreements.163

Freedmen working in rural

districts were also subject to the brutality of farmers, who
believed blacks would not work without physical compulsion.
When beatings and other abuses were reported to the Bureau,
and many instances were, undoubtably, never reported, the
Bureau investigated and warned farmers to discontinue such
practices.

Some offenders were punished, but they were in

the minority.

On the whole, the desire to maintain "social

control outweighed any desire to ease the transition of
blacks from slavery to freedom . . . ."
applies to labor control as well.

This statement

Planters and farmers in

Kentucky felt betrayed by the Union and its promises to
spare the state's "domestic institution" and later to
reimburse slaveowners.

Often, this resentment was taken out

on blacks.164
The ratification of the Thirteenth Amendment amplified
white Kentuckians' feelings of animosity toward the
freedmen.

The passage of the new Kentucky codes in 1865 and

1866 subtlely limited the actions of freedmen through
vagrancy, apprenticeship, and contract stipulations.

In
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addition, the introduction of several new crimes to the list
of those meriting the death penalty shows the prejudice and
suspicion Kentucky lawmakers had toward blacks.

The state

failed to extend the right to testify to freedmen when it
granted the rights to sue and be sued, to make contracts,
and to marry.

The denial of these essential rights meant

that blacks could not testify against their white employers
in contract disputes.165
Clinton B. Fisk wrote to General 0.0. Howard that no
Southern state harbored "such a fiendish spirit" as
Kentucky.

Even a Kentucky farmer admitted that Kentucky's

courts had turned into "engines of vengeance" and that
freedmen had hardly "any of the rights of human beings" in
the state.

A delegation of freedmen wrote to President

Johnson warning that should troops be removed from Kentucky,
"the brutal instincts of the mob so long restrained will set
no bounds in its ferocity, but like an uncaged wild beast
will rage fiercely among us. . . ."

They claimed that

Louisville's provost marshall allowed city guards to carry
bull whips with which they flayed blacks caught out after
dark, and added that none of these offenses could be
remedied until blacks were granted the right to testify.

In

defense of granting their right to testify, they offered as
proof of loyalty the thirty-thousand black soldiers who
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"Have Poured out their blood Lavishly in defense of their
Country and their Country's flag. . . . "

As a response to

such pleas, the Freedmen's Bureau Act of July 1866 extended
Freedmen's Bureau courts into Kentucky.166
Freedmen's Bureau courts offered blacks in Kentucky the
hope of justice, if not always the actuality.

When they

were estabilished in July 1866, each court was to consist of
a Bureau agent and two citizens.

The courts jurisdiction

was to extend to claims of greater than three hundred
dollars in suits between the races, as well as criminal
cases leading to a possible fine of one hundred dollars and
thirty days imprisonment.

Within the first year, the Bureau

courts handled one thousand cases involving contract
disputes.

A number of contracts in 1866 called for both

wages and a crop share; however, such agreements were hard
to enforce, and only in Madison and Garran counties did such
dual wage systems survive past 1867.167
The powerlessness of the Bureau in Kentucky is
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illustrated in its response to the state's passage of the
amended apprenticeship law in 1866.

The new law included a

passage which required white, but not black, children be
taught to read and write as part of their apprenticeship.
The law also stipulated that former masters be given first
preference over their former slaves.

The Bureau refused to

recognize the law due to its racial distinctions; however,
county courts continued to bind out youths under the state
law's stipulations.

Some complaints of children being bound

without their parent's consent or under unfair terms were
investigated, and, in these instances, the apprenticeships
were renegotiated and some children were released.168
The Freedmen's Bureau itself, however, was not above
apprenticing black children without parental consent if it
deemed parents were devoid of morals or too poor to care for
children.

Such apprenticeships lasted until the child's

adulthood, which was eighteen for males and twenty-one for
females.

The contradictions of the Freedmen's Bureau and of

Kentucky reached new heights when Harrison and Bourbon
county courts ruled in favor of black petitioners who sought
the release of children which the Freedmen's Bureau had
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bound out without their permission.

The judges ruled that

the apprenticeships were invalid not because of lack of
parental consent, but because the Freedmen's Bureau did not
legally exist in Kentucky.169
The Freedmen's Bureau protested against other actions
which the Kentucky legislature enacted as well.

On February

16, 1866, the state legislature passed a law requiring a
special two dollar tax for black males over the age of
eighteen.

One-half of the money was to go toward the relief

of black paupers and the other half to go toward a seperate
black school fund.

In January 1866, there were 41,804 black

children eligible for schooling in the state and a mere
$5,656.01, only half of which was to be used as a school
fund, available for their use.

This amount equals

approximately six cents per child.

General Palmer denounced

the two dollar tax as illegal since white males were not
subject to the same restriction.170
In addition to the questionable legality of the tax in
itself, collection was haphazard at best.

Some collectors
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demanded four and eight dollar taxes.

Others added the

black tax money into the pool for white education.

Free

blacks, who had paid taxes before the war, wondered why the
money they had paid for years into the state's general
educational pool was not available for the education of
their children.

However, the protests of the Freedmen's

Bureau did nothing to alleviate the fact that Kentuckians
did not want an equal social system, just as they did not
want a free labor system.171
Demands that blacks be allowed to vote and testify
evoked a storm of protest in Kentucky.

Newspapers

throughout the South declared that to allow blacks such
rights would degrade the white race.
Press and Times declared that

The Nashville Daily

in dealing with "the status

of the negro . . . it is a good maxim to 'make slow haste.'"
Freedmen, in their own defense, cited the fact that "our
fathers as well as yours were toiling in the plantations on
James River, . . . "

and in exasperation exclaimed that

"This is not the persuit of happiness."

Whites countered

with protests against voting rights and testimony, and
through their speech and action declared their "detestation

171

Howard, Black Liberation in Kentucky, 161-162;
Wright, Life Behind a Veil, 4; Kentucky Code, December 18 65,
Ch. 636, 51.

120

of the infamous doctrine of NEGRO EQUALITY."172
In those years immediately following the war, during
1865-1866 when Kentucky was passing its Black Codes and the
Freedmen's Bureau and military were attempting to establish
some sort of order for both races, equality was far from
what freedmen were granted.173

As one black woman wrote of

the struggle between the North and South after the war:
Slavery wus a bad thing an' freedom, of de kin' we
got wid nothin' to live on wus bad. Two snakes full
of pisen. One lyin' wid his head pintin' North, de
other wid his head pintin' South. Dere names was
slavery and freedom. De snake called slavery lay with
his head pinted South and de snake called freedom lay
with his head pinted North. Both bit de nigger, an' de
wus both bad.174
Kentucky, as a slave state, needed reconstruction as
badly as did the Confederate states.

Reconstruction was,

after all, much more than the rebuilding of war-ravaged
buildings and railways.

It was the creation of a new labor

and social system for the South--a new system in which
blacks had a place.

Kentucky had not suffered the war

damage Tennessee had suffered; but it had lost slavery, an
economic and social system which Confederate Vice-president
Alexander H. Stephens named as the "cornerstone" of the
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Confederacy.

The assumptions that underlay slavery, the

Southern belief in "the great truth that the negro is not
equal to the white man; that slavery . . . is his natural
and normal condition," was as alive in Kentucky as in the
lower South states.

Kentucky's Black Codes and its

treatment of blacks before, during, and after the Civil War
attests to that fact.175
In January 1866, Major General Clinton B. Fisk, while
delivering a speech in Cincinnati, charged that he had seen
black soldiers beaten and blinded in Lexington, Kentucky,
for asking their former masters to release their families
from bondage.

Fisk said that when he appealed to city

authorities they told him "there was no law in Kentucky to
help them."

When a legislative investigating committee

questioned him about the story, Fisk declined to provide the
names of the soldiers and denied much of his story.
However, he reiterated to the committee his belief that
Kentucky's lawmakers were "vindictive, pro-slavery,
rebellious legislators."176
Fisk's account may have not been true in its dramatic
particulars; however, former slaves, especially those who
had served as soldiers or military laborers, faced cruelty
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and hardship when they returned to their former homes.

The

spirit, if not the actual events, that Fisk depicted was
true of Kentucky and its lawmakers in those years
immediately following the war.

Michael Hahn, in his

description of the South as a whole, described Kentucky's
attitude toward its black citizens.

He said:

"They are

willing to declare that slavery is dead; but they do not
seem willing. . .(to) throw protecting arms around liberty
and secure the substance as well as the name of freedom."177
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VI.

The Spirit of Reconstruction
"The national authority has declared emancipation.
The national arms, in a bloody contest against slavery
have triumphed. The legislature and literature of the
country treats slavery as abolished. But, I, who come
from the South and have the seen the working of the
institution for over a quarter of a century, tell you-and I do it regrettingly,--that slavery in practice
and substance still exists." --Michael Hahn1™

The upper South states at the beginning of the war had
great sympathy for the Confederacy.

Their traditions,

economic and social interests were akin to that of the lower
South. Although both were tied to the lower South through
bonds of "blood, affinity, political agreement, and the
ownership of slaves," they were reluctant to charge into the
fray of war.

Neither wanted to serve as buffers between the

warring Union and Confederacy, yet, they were initially
unsure which side to take.

Kentucky chose neutrality for a

time, while Tennessee chose to join the Confederacy.179
What made Kentucky, a slave holding state, decide to
join the Union?

Much of its sympathy and kinship lay with

the South; however, Kentucky was on the cusp of the North.
As one Kentuckian described it, "Right here, in the very
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center of the Mississippi Valley, lying like a crouching
lion, stretched east and west, . . . the thoroughfare of the
continent."

Kentucky was tied to the Union via its

commerce, but to the South through slavery.

Its final

decision, to join the Union, reflected both of these
realities.

Kentucky was connected with the North through

twelve railroad points, but was connected at only two points
with the South.

Commerce with the Union was simply more

attractive than with the Confederacy.180
However, the most compelling reason to remain in the
Union was to protect slavery and avoid the inevitable
invasion that a Confederate Kentucky would face from the
North.

Archibald Dixon, discussing the possibility of

Kentucky joining the Confederacy said, "We have a million
white population resident in a state only separated by the
Ohio River from Indiana, Illinois, and Ohio with a
population of five million."

He continued, "Through each

state are numerous railroads able to transport an army in a
few days to our doors. . . . In sixty days the North can
pour an army of one hundred thousand men upon every part of
us."

Such an invasion would inevitably toll the deathknell
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of slavery in Kentucky.181
Kentucky's defection to the South would have
effectively divide North and South into slave and free.
Kentucky would have little hope of containing slaves within
her borders with the lure of alien free states across the
Ohio River.

If Kentucky joined the Union then there would

be no line between slave and free since the Union had
promised to honor the Fugitive Slave Act and later not to
interfere with Kentucky's "domestic institutions."
Kentucky's legislature was so adamant to protect slavery
that when Secretary Cameron suggested the arming of slaves,
a step sure to lead to emancipation of these soldiers, he
was expelled from the Cabinet.182
President Lincoln's desire to keep Kentucky in the
Union led him to promise to not to disrupt slavery in
Kentucky.

This vow spared the state from the sudden self-

emancipation of the state's slaves which many areas in
Tennessee faced in 1863.

In Kentucky's Bluegrass region,
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which contained almost one-half of the state's slaves, there
were very few military posts; and, thus, fewer places to
which slaves could run.

Slaves that did find their way to a

Union camp were often turned away.

Although fugitives did

increase during the war, slavery was by no dead ended in
Kentucky when the Civil War ended.183
The Thirteenth Amendment, which freed the slaves and
promised them some elementary rights, came as a shock to
Kentucky.

Although it was expected that slaves might be

freed in the rebellious Confederate states, Kentucky had
remained loyal.

Despite the loss of authority that the

Emancipation Proclamation and martial law had wreaked among
Kentucky's slave owners, there was still hope that slavery
could be preserved.
When Kentuckians had complained of the adverse effect
the military's presence had on their slaves, General John
Logan had replied, "It is not done by the army, but they
(the slaves) are freeing themselves!"

The Thirteenth

Amendment, however, proved that statement to be false.

It

was the federal government, the same federal government that
had promised noninterference, that was freeing the slaves in
Kentucky.184

Kentucky's bitterness toward the Union

'^Berlin, Freedom, 626, 629; Coulter, Civil War and
Readjustment, 157.
184

Howard, Black Liberation in Kentucky. 16-17; Schurz,
Condition of the South, 17.

127

translated into its harsh reaction to emancipation, its
refusal to ratify the Thirteenth Amendment and to recognize
Freedmen's Bureau courts, and, finally, into its passage of
Black Codes.185
Tennessee chose the Confederacy, just as Kentucky chose
the Union, to protect slavery.

However, unlike Kentucky,

which had little military activity after 1862, few states
faced the amount of warfare that Tennessee did.

The battles

and the destruction they left, along with the death of so
many men, left Tennesseans bitter.186

After the war, this

bitterness was directed toward the freedmen who seemed to
many Tennesseans as living, breathing monuments to the
Confederacy's defeat.

Nashville was the first Confederate

capital to fall to the Union, and, thus, the first which
Union forces occupied.

Freedmen from the lower South began

185
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to make their way to Union camps in the city, as did
fugitives from Tennessee.

Unlike in Kentucky, troops and

military camps were in the center of the state's most
numerous slave population.

Although not all slaves left

their homes in favor of Union camps, the very presence of
federal troops acted as a corrosive agent to the slave
owner's authority.187
When the end of the war came, Tennessee had long been
under military occupation and was anxious to rejoin the
Union, but under its own terms.

While Governor William G.

Brownlow, who was elected March 4, 1865, did proclaim that
"the spirit of rebellion still exists and must be
destroyed."

He also advocated segregation, and, according

to Benjamin C. Truman, said that "if there is anything a
loyal Tennessean hates more than a rebel, it is a nigger."
Brownlow, who was editor of the Knoxville Daily Whig, also
wrote that emancipation was beneficial as "a punishment to
rebels."

One can see by these statements, as well as by the

state's legislative action, that it was far less
reconstructed than perhaps the North believed it to be.
Brownlow believed that advocating segregation and strict
treatment of former Rebels would garner him the support of
East Tennesseans, who were vehement Unionists and racists.
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Brownlow's comments reflected the attitude of East
Tennesseans toward former Confederates and of most other
white Tennesseans toward freedmen and women.188
Questions over what reconstruction entailed were a
problems for both the North and South.

The idea of granting

freedmen social and political rights, even if not to the
point of total equality, was common to the United States
alone.

In no other nation had a freed population received

so many theoretical rights; however, the actuality of these
rights puts the United States more on par with other nations
faced with emancipation.

Southerners and most Northerners

could envision " . . . that there can, in no event, nor under
any circumstances be any equality between the races."

A

Southern senator complained after reconstruction that "To no
laboring class has capitol-land ever made such concessions

188
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Although Tennessee, along with the rest of the South,
fell short of the reconstruction the North hoped to achieve,
President Andrew Johnson's response to Carl Schurz's "Report
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president did not harbor the great expectations of the
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as have been made to the colored people of the South."
these "concessions," on the whole, were not actual.

Yet,

As

early as mid-1865, leaders in the South were expressing
their belief that "we will be enabled to adopt a coercive
system of labor."

Considering that Reconstruction, a policy

involving one-sixth of all Americans, was to be achieved on
a shoestring budget and with a one-year lifespan for the
Freedmen's Bureau, the South had reason to wonder about the
federal government's commitment to a wholly reconstructed
South.189
At the heart of the Black Codes was a misunderstanding
over the definition of freedom.

The South defined the

Thirteenth Amendment as granting emancipation only.

Any

other rights or privileges which freedmen were granted were
done to hasten reconstruction and the withdrawal of the
military and Freedmen's Bureau, and not because freedmen
were guaranteed these rights by any document.

During 1865

and 1866, the South passed laws which did give blacks
certain rights, but which made them "effective slaves of the
community" by making them a separate class and withholding
rights granted to white citizens.190
Tennessee and Kentucky did pass several positive Black
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Codes which listed the specific rights which the state
granted to freedmen.

These rights were generally the same

rights which free blacks had possessed before the war.

They

included marriage, property ownership, the ability to buy
and sell property, to sue and be sued, along with others.
However, the Black Codes never granted political rights,
such as voting, holding office, or jury duty since these
were seen.

Southerners viewed such abilities as privileges

which the states granted, not as rights, since they were not
necessary for a person to be considered a citizen.

Women,

who could not vote, hold office, or sit on a jury, were
usually considered citizens, as were the many white men who
could not meet state property qualifications for voting.
Thus, Southerners did not view refusing freedmen suffrage as
an infringement of their rights.

They felt that if the

Thirteenth Amendment had granted rights other than freedom,
these could only be construed as civil rights and not
political ones.191
The South's misconception, whether willful or not, of
the Thirteenth Amendment and its lack of enumerated rights
led to the passage of Black Codes throughout the South.

The

South believed that because the Thirteenth Amendment did not
guarantee specific rights other than that of personal
liberty, they were free to develop intrastate systems of law

191
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as they always had.

The subsequent development of the black

codes forced Congress to define the specific rights which
were essential to freedom.
the negative.

The Black Codes defined these in

Congressional indignation toward the black

codes aided in the crystallization of the fundamental rights
of free men and led to the Civil Rights Act of 1866 and the
Fourteenth Amendment.192
Nineteenth-century political theorists considered civil
rights more economic than political in nature.

The

nineteenth century concept of rights was threefold.
lowest level was civil rights.

On the

Although Southerners were

not sure the Thirteenth Amendment guaranteed these rights,
they did include them in their Black Codes.

The Black Codes

granted freedmen the right to make and enforce contracts,
own and convey property, the right to make valid marriages,
to obtain a fair trial and judicial processes, to obtain
state protection of self and property, and the right of
locomotion.

The next strata of rights, political rights,

included suffrage, holding office, and jury duty.

Until

the passage of the Fourteenth Amendment, these rights were
not guaranteed to freedmen.

Social rights, which included

actions as diverse as equality of education, public
accommodation, and intermarriage, were not granted to
freedmen until the passage of the Civil Rights Act of 1875,
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and, even then, they were not secured in reality.193
The Black Codes which the South enacted made freedmen
roughly equal in position to free blacks before the war.
Freedmen were still unable to vote, hold office, or serve as
jury members in the South.

The South theorized that if

these rights had been acceptable for free blacks before the
war, they would serve for the freedmen after the war.

The

South also had political and economic considerations in
their decision to pass the Black Codes.194
The South came to increasingly fear that any concession
to the North would further weaken their position and lead to
additional demands.
refusal.

Thus, their tactic became one of

In a letter to President Johnson, William Sharkey

summarized this belief well.

He wrote: "There is an opinion

here, but too prevalent I fear, that the North will be
content with nothing but the humiliation and depredation of
the South. . ."

The South genuinely feared that the North

believed they derived some general legislative power over
the freedmen through the Thirteenth Amendment and that they
might use such a power to overrule state authority.195
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South Carolina, Florida, Alabama, Louisiana, and
Mississippi, all states which passed Black Codes between
1865 and 1866, stated that the Thirteenth Amendment gave the
federal government no power to legislate on political or
civil status, both of which, they believed, fell under the
aegis of state government.

Their passage of the Black Codes

was in response to this misapprehension.

The Codes, as they

saw it, did grant freedmen certain social rights and made
them citizens.

In addition, the Codes, especially in their

vagrancy and contract provisions, were no more strict or
confining than were measures used by the military and
Freedmen's Bureau.

The federal government, however, did not

view the Black Codes as the innocuous measure of selfprotection that the South did.196
The response of the North to the Black Codes,
especially among the Northern press, only served to increase
the animosity between the two sections.

The Chicago Tribune

after the passage of the Mississippi Black Code in 1865
raged that "the men of the North will convert the state of
Mississippi into a frog pond before they will allow any such
laws to disgrace one foot of soil in which the bones of our
soldiers sleep. . ,"197

Michael Hahn warned the Thirty-ninth
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Congress to "see to it that no slave codes are enacted in
any state or districts, which in substance and reality,
revive all features of the institution [of slavery] except
in name."

Hahn, like Carl Schurz, realized that many

Southerners still hoped slavery, in some diluted form, could
be preserved.

The Southern attempt to preserve their

antebellum system of labor control was the Black Codes.

In

response, the North, via the military, repealed these new
laws .198
Tennessee and Kentucky both faced less federal
scrutiny, and so were able to enforce the kind of labor
control laws which the federal government attacked in
Mississippi.

Kentucky, as a Union state, was not subject to

the pressures of federal Reconstruction.

Its passage of

black laws was restricted only by the provisions of the
Thirteenth and Fourteenth Amendments.

Tennessee, its first

attempt to pass a Black Code rebuked, turned to a more
subtle system of labor and social enforcement.

It relied on

local ordinances on vagrancy, state apprenticeship laws, and
a judicial system which doled out harsher punishments to
African-American offenders.

On January 11, 1868, the

Assistant Commissioner of the Freedmen's Bureau in Knoxville
complained to his superiors in a letter that "the juries and

Press, 1947), 39.
198
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justices of the peace in Tennessee still carry out that time
honored Southern doctrine that 'the negro has no right which
a white man is bound to respect.'"

Although he added that

this statement was not necessarily true of the state's
largest cities, he did believe it applied to a majority of
Tennessee's rural districts.199
The tools used to restore the essence of the antebellum
slave code in Kentucky and Tennessee were the same as those
used in the lower South.

Although Kentucky was a Union

state and Tennessee a Confederate one, both employed
vagrancy, contract, apprenticeship, and a judicial system
controlled by people which still considered blacks as less
than the equals of whites to make sure that their antebellum
order was available after the Civil War.
All of these measures were, on their face, legitimate
since they applied to whites as well as blacks.

It was in

the enforcement of these laws that the difference could be
seen between the races real and theoretical rights.

The

Thirteenth Amendment's guarantee of freedom meant little to
freedmen bound out by the military in Tennessee along with
land rented to Northern entrepreneurs.

It meant little to

blacks charged under Kentucky's vagrancy laws and sentenced
to the county work house, and it meant little to the many
black children bound out as apprentices to their former

199
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owners or other whites until they reached adulthood.

For

blacks living in the South immediately following the Civil
War, little had changed except the names for the codes that
oppressed them.200
For many freedmen, the hopes of freedom and economic
independence which the Union's victory had seemed to
guarantee were illusionary.

Robert G. Fitzgerald, a black

schoolteacher working in the South during Reconstruction,
wrote in his diary:

"I heard a white man say, 'today is the

black man's day; tomorrow will be the white man's.'

I

thought, poor man, those days of distinction between colors
is about over in this free
country. . ."

However, Mr. Fitzgerald's faith in the

strength of the Thirteenth Amendment and the federal
government did not prove founded.

The "white man's day" in

the South was far from ended with the North's victory.
Black codes restored the slave code in all but name, and in
Tennessee and Kentucky, these laws were not forcibly
repealed as they were in the lower South.

The legacy of

slavery lived on in these labor codes and assured freedmen a
subservient position to whites in the economic scale.201
The Nashville Daily Press and Times predicted that "The
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Negroes, like the Indian tribes, will gradually become
extinct--having no owners to care for them, and no one
owning property in them. . ."; however, most Southerners
pictured a cooperative system with freedmen.

The freedmen

were to labor, as they had before the war, and the whites
were to reap the benefits of this labor.

The laws the

Southern states passed they believed would guarantee the
continuation of this system--the system which they believed
had worked so long and well for them.

Freedmen,

disfranchised, their testimony seldom believed even if it
was accepted in some courts, and without the economic or
social power to combat the system, were forced to accept it
or to leave the South.202
One slave during the war, realizing the continuity of
the Southern mind, cautioned his son not to rebel against
local white authority despite the proximity of Union
soldiers.

He warned the young man that the Civil War would

not last forever, but that "our forever was going to be
spent living among the Southerners after they got licked."
The old man's assessment of the South's perseverance was
correct.

The Old South, in its laws and attitudes, did

survive the war.203
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Epilogue

The Black Code's development in Tennessee and Kentucky
was a natural evolution from the institution of slavery.
Although the North did not realize it, the passage of Black
Codes and black laws following emancipation was not a
backlash against the Thirteenth Amendment and the loss of
slavery.

Rather, it was a continuation of the treatment of

free blacks which had existed before the Civil War.

The

Black Codes were dictated by white Southern emotional
attitudes and customs which the Thirteenth Amendment and the
South's defeat did not eliminate.

Free blacks had a

recognized status in the antebellum South and Southerners
felt the promotion of all blacks to this status was a
considerable concession.

The North's rejection of the Black

Codes shocked and confused the South, which viewed the Black
Codes as a valid means of controlling free blacks.

The

South's assumption that there should be special laws
governing the behavior of free blacks was quite natural
since the South had been passing such laws since the
seventeenth century.204
The South's passage of the Black Codes revealed the
depth of Southern antagonism toward blacks to the North.
These laws made evident the need to define the specific
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rights which free blacks must be granted and resulted in the
passage of the Civil Rights Act of 1866 and the Fourteenth
Amendment.

Without the Black Codes, the North may not have

realized how defined the status of blacks was in the South.
They may not have understood that freedom was not a new
status for all blacks in the South or that free blacks in
the South were subject to a variety of stipulations to which
free white men were not accountable.

The need for a federal

guarantee of civil rights and equal protection under the law
occurred because of inequalities illuminated through the
passage of Black Codes.205
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