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Ques. by Judge Advocotes What kin was Jemes Zgochery to #1len, Peter and

Ansg,--

Question by Counsel for Defendant, Had your father an independant Company?
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‘Neshville, Tenn, July 29th, 1865
The Commission met persuant to adjournment
Present
All the members of the Commission alse
Chemp Furguson, the Prisonsr, end the

Judge Advocate

Exemination of witness krs. Zsther A, Jackson resumed,

Fount Zachery?
Peter was his nephew a son of Peber Zachery!s.

Crop Examinéd

If he had I did not know it.
V{as your father and Peter Zachery in the habit of going out with
Tinker Dave's, Huddleston s or Dowdy's company scouting?

James Zaohery my father was not. I don't know atout Unele Poter,

if father did I don't know anything about it, he was killed ;beﬂoreé
Huddlestonhad a company that ever I . heard of, |
Do you know anything about your father nsing a home guard company?
I don't know ft to be so myself, I heard some talk thet he was
going to raise a company, though he never raised it.

Did you ever see the list of your father's compauy or any part of
it?

No sir, I never saw it.

Do you kmow anything of eitlher of them going armed for the purpose

of killing Furguson, and did you ever hear either of them say they
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I
had ever shot at him., :r
|

They went armed but I don't know that it wes to kill Furguson
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end if either of them ever said that they had shot at Furguson

- I never heard them.

Did you ever hear Fountain Zachery or.either of your brothers say
they had shot at Furguson at his own house or elsewherel

I never heard Pountain Zachery nor Allen Zachery say so; but I
heard logen Zachery (my brother) say thut he was a% Furguson's
house one nizht and shot; but did not say he shot at Furguson.

He belonged to the lst Ky. Cav. and‘sho# in obedience to orders,
at which time he zot wounded. He said there was a company of men
there but did not know whether Furguson was there or not, but
supposed he was. This was the same brother whom Furguson threaten-
ed to shoot at the wood pile and after that threstening.

Was this before the death of either of the other Zachery's?

I think Fountain was killed then, I am not oertain but Allen,

Peter and my father were alive then.

At the time your Father was killed, was not Furguson behind with a
prisoner, and did he not afterwards come up, end the prisoner
wented to remein with Furgusen for protsction. He came up to the
house having Mr, Evans priscner; buf before that I saw him running
through the orchard after my father. The @risonér asked me to balk
to Purguson and get him (Furgus:n) to let himp ge home to his
children for his wife was dead; but he did not let him go then bub
I heard afterwards that he went home.that evening, He said he did

not think Furguson would kill him and prefered staying with him
for he feered that Sublett would kill himg

May you not be mistaken about Furguson shooting at youtr father
in the orchard? Who was taking care of the prisioner (Evansi

at that time?
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Ange-~ Ho sir; I eam not midteken about that, and I don't know who wes
taking care of the prisoner at the time.
George D, Thrasher, a witness for the prosecution sworn tostifies
as follows,

Quess by Judge Advocate., Were you ever taken érisoner 5y the prisoner,
Furguson? |

Ang,-- Yes &ir, I was taken prisoner by him that is he was in comm#nd
of the men they .called him Captain and I am satisfied he was in
coumend, it was the 27th day of October 1862--I think it was that
yeer ;nd that month and also the day of the month in Clinton
Lounty, Kentucﬁ§.

Ques.-- State who were with him?

Ans.;— I don't kmow but few of the, Henry Sublett, Frank Burchett,
Junius Hols-Apple, #be Hilldreth, Joel Hilldreth, Eph Crabtree,

o John ®lder, Durhem Grimes end Pleas Lilller and James Singleton,
there was a William Beson along=-22 in all, including my brother
end myself who were prisoners, My, Furguson got us in line and

counted ws. There was one othe along called Yest Grimwes.

Ques.-- During the time you was a prisoner did you see a gentlemen
pamed Tabor? If so when, what dayb how old was Tebor?

Ans o=~ Tos sir, I sew Mr, Tabor in Clinton County Kentucky a little
over éhree miles from Albany the next day after wer were taken
prisoners about one otclock in the afternoon. Yr. Tabor I ‘think
was over B0 years old, He was bald hea&ed end what hair he had
wes grey, he was a man that worked very hard.

Ques.-~ Now state how you came to see Tabor and tell all that was done

+o him?

Ans,-- We rode up to a man nemed Grimes, then rode up alone end Capt

Furguson then looked towards Tebor's horse about one fourth of

n ~ile from the rosd znd said boys 1 believe there is somebody
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there end sorter stoped, being in front of his men. He then
moved on through a hollow onto a little knob where he could see
the house more plainly, he said boys I wish 5 or 6 of you would
ride down £here and .see vho is there and stopped. I think six
went end Durhem Grimes brought old Men Tebor back with him on
his horse,.the old man was on the horse behind Gfimes. When
they came up all the boys except Grimes ceme dashing up to
Purguson and said they hdd caught oné of them, #rimes and the
old man were coming up the lane at that timelat the rear of the
colum. Furguson looked at Grimes and old man Tebor untill they
got up and then he (Furguson dismounted from his horse and walked
dovm towards Tebor--and Grimes said "don't kill him béhind me,
let him get down" and when Grimes said that Tabor got off the
horse and walked towards Iirguson and Furgusoncontinued to walk
before him, Tabor was begging and said "boys I am in your hands
do with me as you please you know I woudd not kill you" Furguson
remarked "Oh yes you oughitn't to diw you've done nothing +to diw
for" at the same time gotting out his pistol, and right after
making that remark--while the old men was begging--he shot him
with & reveolver striking him in the left breest, the old men
threw up his hands end says "don't" and immediately Furguson
shot him a secohd time striking him in the stomach st which

time the old man fell down in the road, he fell on his back his
head down the hill end Frank Burchett remarked "G-d d--n him
shoot him in the head" snd Furguson put his pistol dowm close to
the old man and shot him in the head, I ocould not tell where he
hit him, but it was somewhere in the forehead. Furguscn then
looked up at me and said "I am not in favor of killing you,
Thrasher, you have never been bush whacking and stealing horses

through the eountry., 71 heve killed old Wesh Tebor a d----d pood
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~ what they seid sbout killing Esq. Zechery, and I told him I
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Christien and I don't reokon he minds dying, just .at that time

Tabor's wifw and deughter came up screaming and erying..
ing of Esquire James Tachery if so what wes i%?
He did--he spoke about the Zachery.boys, I told him they would

not let him live & minute if they caught him, and he asked me

thought they were of the opinion that Fayette Allen killed him,

ammd Furguson said they need not blemé him (Allen) with it that 1

i

he (Fuguson) was ths men that killed him and was responsible for ity
How long were ybu anc your brother with Furguéon as prisoneré?

Yo were with hih, I think about 23 hours, he took us one day
about 2 o'clock and we got away next day about 10 o'clock,

During the time you were with him was eny propertyrtaken or
attempted to be taken from any one by any one? If so from whom
and by whom and what was taken?r.

All I know about that Furguson took all the money that I had about
$11.70,

To what commend did you and your brother belong? at that time,

and where were you end where were you going?

We belonged to the lst Ky, Cav, and in persuit of Bragg from
Kentucky end we had permission i'rom our Cols, to come by home,

How did you get away from Furguson?

Elem Huddleston ceme up with about 82 men and atizcked the per ty
and Furguson run &s usual, Huddleston had belonged to my Company
but had gone up in that country end raised an indevendant Company.

He had some 14 of our Regiment along with him I don't know how

they got there except one man whose horse gave out and Col,

Wolford gave him permission %o go home and get another horse. I

@

went on with Fursuson's party about Two miles and our vovs wer
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coming on close and I got behind a tree and got away.

Cross examined

Ques by defense, Where was your home at thet time?
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In Clinton County Kentucky.

How neer were you to your house when you were taken prisaner?
I was at my fathers house.

Had you your arms with you?

I had sir,

How far do you live from Tabor's?

Seven or eight miles,.

Did Tabor 5elong to either commend on either side?

I don't know, but don't think he did,

Do you know whebher he ever connected himself, with any "home"
or "independsnt" companies or assisted in raising them?

Well sir I cen't says. I don't know, I nave heard a good deal,
but don't know anything about it.

Do you know the general repubetion of Tabor in that neizhborhood:
in reletion to companies of that kind?

Well sir, I have not the means of knowing it.

How lomg before that had it been that you had seen Tabor?
Well I reckon it had been a week.

Did he at that time belong to sn independant company?

I don't know that he did, I met him near New Market, Kentucky
probably a week before he was killed and he did not say anything
about it,

How far was that from Tabor's house?

Between 60 end 80 miles,

Do you Iknow what Tabor's business was there?

I do not sir.

Did not Tavor t=11 you?
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I don'£ remember, he might have said something about getting out
of the ﬁay of the Rebels,

Did Furguson treat you kindly except the taking of your money?
ordid he threaten to kill you at any time?

He just told me this "You lkmow what I'll do with you if you tell
me & 1ie" He told his men, thatif any skirmish or enything of
that kind come up to be certain to kill us first.

- How did you heppen to zet into conversation with Furguson? and
when he told you he would not kill you, did he not assign some
reason for it, if so what was that resason?

I don't remember his saying anything about it, only when the

old men Tebor was killed, He said he did not want to kill me,
because I hadn't been bushwhacking, and in the Federal Army, He
wished me killed but did not want to do it himself he said,

Did he in %that conversation or at eny time while you vere with
him assign sny reasonfor killing Tabor? If so what was it?

H. did, I think he called him a d=---d bushwhacker and some of
his commend stated about this time "You see what we will do with
such fellows" and seid I "needn't look so bad as they wouldn't
hurt me".

Do you knovr vherher Isham Tallant, Jack Sturgis and Nr, Hunter,
Sturgis's son-in-law are living? If not when did theﬁhoms to

.their death?

I think sir they are dead, but I can't say how they came to their
death.

Can you tell about when it was?

I can't tell but I beiieve it was before the death of Tabor,

Do you know who or what caused their death?

I dc not.

. 1 . L. - bn o x
Did ~lam Hudrleston's barag kill any of Furguson s men at thset time? M
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Ansle- Yes sir, they killed ons,
Quess=~-  Did Huddleston at that time belong to the lst Ky. Cavalry?
Ang.-- I don't know. I am satisfied he was not discharged from the

Rojiment.

Quess-~  Did Furguson's men fire at you when they were attacked that day?
ANgem- No sir.
Ques. by Court. How many prisoners were along at the time you were a
priseinsr under Furguson?
Ans,-- There were three--E. MoFarland, Wm. Thrasher snd myself,
Ques.=-- _To what command did MoFarland belong?
ing,=- The 12th Ky. Inf. He gzot away sbout the same time I did.
The comidssion then adjourned to meet st 8 a.m, 31st inst.
Nashville, Term., July 31, 1865,
All the members of the court present
Also
Judge Advocate end Champ Furguson the Prisoner,
William Thrasher a witness for the proseoution having been sworn
testified as follows i--
Quess by Judge Advocate. Do you know the prisoner Champ Furguson?

Ase=~ Yes sir.

Ques, -~  Fere you along with your brother George D. Thrasher at the time
Furguson took him prisoner?

ANge=-- Ye¢s sir--I was taken prisoner too.

Ques.-~-  State all that you saw while you was & prisoner, in connection
with old men Tabor--State all that was said and all that was done.

Ans,-- Cn the day after we were taken we were teken prisoners we were

prisoners we were passing by old man Tabor's through the lane--

and--ir. Furguson looked over towards the house and said "oy
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@G-d" he believed he was some one down at the house. Furgﬁson
told some of them td go down there and get him--T don'd -
reccollect wxactly what he said--at amy rate-~five or six went
down to the house and brought old men Tabor up with them. A men
by the neme of Durham Grimes had hionﬁ his horse behind him,

Mr., Furguson was up at the head of the colum end come riding back
and asked them "what the hell they brought hip up there for" and
when he got beck near old man Tabor, Furguson got off his horse
and Grimes said "don't shoot him behind me" and began pushing the
old men off his horse and finally got him off, and Mr. Tabor went i@
right up towards Mr. Furguson begging, he told Furzuson not to E
kill him and said he "Chemp you know I wouldn't hurt you"
Furguson suid "you've done nothing %o ve killed for, you ought'nt
to be killed" and as he spoke these words he was getbing his
pistol out and immedietely shot the old men, striking him in the
breast, he shot a second time striking the old men some where in
the breast et which time he fell with his head down the hill end
a men by the name of Frank Burchett seid "Shoot him in the head

G=d d=-n him snd Furguson put his pistol down end shot him in the

head,

Between the first and second shot did lr. Tabor say anything?
Yes siry but I cen't tell what he said, he threw up his hands,
After Tabor wes shot the third time what did Furguson say about?

He said, "I have killed old Wash Tebor & d---=-d good Christian

I don't reckon he minds dying.

Did you hear Furguson say anything about Esquire James Zachery?
If so what did he say?

Yes sir, that morning before breakfast he was talking about that,

it was at old Iir., Grime's while we were wealting for breakfast,

Furguson sat down by me, eand asked me whet the old man Zechery's
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sons seid about the old men being Rilled and I told him they said
they wanted to kill the fellow that killed him and he wanted to
know who they thought was the man that killed him, end I told him

they thought it was Fayett Allen~-that that wes the repoert in

their neighborhood, and Furguson said that he was the men who did
it himself, that they neednot acouse Allen of it for ho was the onelj
Was anything taken from you whilie you wes & prisoner? If so, what |

was it?

Hr. Furguson took three dollars in money from me, and some blenketsi)

and things I had drawn from the Government,

Did you escape from the band? If so how long after old men Tabor
was shot?

I escaped in about one half an hour, we hed not gone over half a

mile t11l we saw Huddleston's men coming after whi h I went about

a mile when I jumped off my horse end escapcd. We were riding
tolerebly fast before we sew them coming end still faster after
we sew them.

Whet did Furguson end his men do with the body of lir, Tabor after
they had shot him?

They left him lying right there in the road,

Cross examined,

he ssid he had killed Zachery what did he say he had killed hinm
for?
If he gave eny reason for killing him, I don't remember it.

Was Zachery meking up an Independent company about thet time?

I can not tell because I was off in the army and had not been at

home or in that country for scme time.
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Was.John Sturgis, Jordan Hunter, Burchett and Isam Tallsnt belongw

ing to Furguson's compeny, killedF short time before the death of
Tebor, by Tabor, or hi4 company,
This men Sturgis--John Sturgis-~- I heard about his being killed,

the others I don't know &s I heard of them being killed or not--

and sbout their belonging to Furguson's company==I don't know anyh;;

thing about thet either,

Did you hear of the death of--Burchett? and wes not that the _
Burchett who stepped up stepped up ana éaid shoot Tabor through
the head? had he the reputation of being the brother of the
Burchett thet was killed?

I don't know that I heard-of the death of any Burchett before
that time--There was & men named Burchett got killed the day that
I got away from them and if any other Burchett was ever Xkidled
I never heard of it. ‘

Wes This Elam Huddleston's compeny, that you spoke of-ooming up
and engaging in the fight thut day?

Yes sir, it went by the neme of his Company,

What was the relative force of Huddleston's compeny and Furguson's

company engaged that day?

I think Huddleston had about 80 men thet dey end Furguson 22 with
himself,

Did Elem Hudcleston and his compeny give any quarter to Champ
Furguson end his men, and did they take ény'prisoners that dey?
Objected to by the Judge Advocate, who sayss~--

If this is oross exemination, how does the fact as to whether

Huddleston took prisoners or gave quarters tend to excuse the

the repeated rulings of the court. The accused cen not make the

witness hi& own, eanc put leading questions to him such as this ones 'f

s
it

killing of Tebor? If it is not cross examination, then it violates|Jf[]
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To which the acoused through his counsel mekes the following reply;
The government has introduced proof to show thet Elam Huddleston
was killed by the prisoner,now it is insisted that it is competent
proof to show the acts of hostilitvy on the parﬁ-of Eleam Huddleston
toward the prisoner as well as his threats, The (Government has
proved by the witness that Huddleston that day attacked Furguson

and killed Burchect. We thereforé insist on the cross‘examination
that it is compebent for the defendant to prove the circumstences
of that attack and whether Huddleston raised the black flag and
gave no. querters to Furguson end his men, Upon which replication
of the counsel for the prisoner, the Judge Advocate saysi--
PThis illustrates the rule perfeckly--this witlness was examined
inchief as to the killing of Tabor, on oross exemination the accus- b
od seoks to show facts tending to exouse--if it is for anything--
the killing of Elam Hudcleston, about which this witness has not
said oﬁe word in his examination inchief, This makes him the
witness of the accused--and the privilege of putting leading
questions ceeses. Where upon the court sustained the objection
of the Judge Advocate and saysi--

This is not & case in which a leading question on cross

examination is admisgsable, and therefore
The Decission
rhat the defence shall first announce the intention to make the
witness for the government their own, before assurring any

adventage of that positioni That in no case can the defence be

privileged to mske the Government witness its own untill after the

examination in chief has closed; and that in every case where the

defence announces its intention to make such witness its owm, the

Judge Advocate must have bthe right to cross examinations
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What was the custom of Elem Huddleston and his company when
prisoners were tsken as to the disposition of them?

Some men they killed and some they didn't, I reckon, thatts what

I heard shout them,
Do you know whether he killed any men that day of Fu£guson's band?
Yes sir, there was one man killed that day.

Did he take any of Furzusons wmen prisoners that day, if so what
disposition was made of them?

He didu't catch any men that day, the only ohe that was killed
was the only one they oceme up with that day, that I know of,

Do you know whether previous to this time, Wash Tabor had identi-

fied himself with an independent company or company of bushwhackersiiy

I do not kmow it, if he ever did I never heard of it,

How long had you kmovm Tabor, aﬁd how far did you live from him?
T:lived about Seven miles froa hin and had known him ebout five or
six years,

How long had you been away from your home and that section of

gountry?

I enlisted in Jyly 1861 and that was in October 1862, and T had
passed backward acd forwards a fow times--can't say how often--we
camped at the county seat a few weoks after we enlisted,

Bad you heard of the death of James Zachery befors the killing of
Tabor?

Yes sir, I think I had.

How far did Zachery live from Tabor?

I think it was 10 or 11 miles,

Do you imow wherher Zechery had ever identified himself with a }3

bend of Guerrillas or independent company? };
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Anse-~ He vent %o camp and stayed with us a while (the 1st Ky. Cav.) but
was not a soldier, if he was ever with any seoldiers or was with
eny band or independent company I never knew it.

Quese=~ Was BElam Huddleston a member of the lst Kyi Cave if_so, had he
permission to be away from it?

Anse=- Yes sir, he was a member of that regiment awhile and belonged %o ,
the same company that I did. When we first went into the service,
and he went off from the regiment and malle up a company of hig
own, I don't imow wherher he had permission to do so or not.

Ques.-= Did Purgusaon treat you bodly or threaten your 1136, while you was
a prisoner under his controll?

ANGe== He asked me if I "didn't think he ought to kill me" I told him it
would look hard to kill e man after he had taken his arms away H
from him, He said that was soj; but asked we £f I didn't think it
would bring this war to a close sooner for him to kill all he took?
I told him I didn't know. He gave the guards orders if any .. ": ~
skirmish eame up and we attempted to get away to kill us the first
shooting that was done., |

Ques.=-- Did you report the death of Tabor when you got with Huddleston's
comaany, if so what remarks were made about his character as it
regards his having belonged to & bend similiar to Huddleston's,
or being the ieader of some band?

Ange=-- When I got to them they knew 1t fhemselves, because they run right
over him when they got after Furguson. Thers were no such remurks
made that I know of-;I never heard sny such remarks, I esm confident
of that.

Reexamined
Ques. by Judge Advee ate. When this men Burchett was killed, after the shoot-

ing of Tabor washe separated from, or with Furguson's band?

Ange-=~ de wes sevorsete from them. He was in the house of a man, named
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Smith and part of Huddleston's men had pessed=-I had passed

end Burchett run out of Smitﬁ's house end aimed to get onto his
horse and was killed ebout that time, was my understanding,
Smith's house was betwixt 50 and 75 yards from the road,

Where were Huddleston's men when Burchott got shot?

The men were in the roed, when I got back he was lying right along
side of the road and they told me he had got to his horse.

Was that the Burchett wo told Furguson to shoot the old man Tabor
through the head?

No sir, it was his brother.

Had Burchett surrendered when he was killed?

I don't know whether he had or not--I had passed on~~I only heard
the desoription of the killing as I have given it here--that he wa
killasas he was getting onto his horse--this was told me when I
oame back and saw Burchett's body lying there,

You have been asked if Huddleston took any prisoners that day? Dic
They get near enoughto Furzuson's men to take prisoners?

I don't think they did. I don't know how near they did get--they
passed me and put on after them as fast as they could,

George W. Carter, e witness for the prosecution sworn, testified
as follows g~=w

Have you peen in the U, 8. Service, if so, to what
command did you belong and what was your rank?

I have, I velonged to the 1lth iichigen Cavalry and was 2nd
Lisutenant,

Woere you at the battle of Saltsville, Virginia?

I was.

If you were taken prisoner thers state to what hospital you were

taken,

I was taken prisoner and taken to Emery & Henry Collerse.
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If you saw any persens killed, either on the field after +the fight
or at the hospital, state how meny you saw killed, when they were
killer, whether they were soldiers and how long it wes after the
fight was over?

I saw some colored soldiers killed, I think I saw 8 or 10 killed
after the fight was aver at Sundown and the killing of the colored ?
soldiers the next day after the fight about 9 of 10 o'clock it
was at a house near the field--they tarried us back to the rear
to a log house,

VWas any propervy taken of any xind from prisoners, if 50, what
moperty and from whom taken?

There was property taken from all of Them, they were stripued
naked, they took my overcoat, my blanket, my boﬁts, my hat, my
spurs and my blouse, and left me nothing but m& shirt and pants.,
After you went to the hospital, did you hear any shots, if so,
how many? Were they inside or outside the hospital, and how long
was it after the shooting of the negroes you have spoken of as
being killed near the fleld?

I heard firing, I think I heard 5 or 6 shoks the first time { the
time some negroes were killed there) and another shot a day or two
after, =21l the shots were inside +he hospital building, I think it
was three or four days after the shooting of the negroes I first

spoke of. I mean that the 5 or 6 shots were fired in the

hospital but two or three days after the shooting of the negroes on i

the field on the 3rd of Ootober 1864, The first firing that I i

heard the 5 or 6 shots at the hospital about the 6th and the single

shot & day or two after that about the 8%h. )

Whet were the negroes who were killed on the field?

They belonged to =« Regiment of U.S.C. Cavalry I don't know whether [Liil

it was the 5th cr &th,

oL
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Were they all prisoners and were any of them wounded?
They were all prisoners and all wounded, they had been disarmed
entirely.,

Cross Exemined

Qucs. by Counsel for defendent. Do you know whether they were killed by

Ans.“"

Ques=-
ANg,=--

Ques,=~-

Ang, -~

oitizens or soldiers, if by soldiers whether they werelkilled by
Union soldiers or Rebel soldiers and did you know who the
commander wes?

I couldn't tell wherher they were citizens or soldiers, go two
were dréssed alike, we could not tell what they were, I don't
knov that anybody had commend of them, for every one appeared to
command himself.

Do you know what constituted the commend against you in that fight,d
whose comnand was it, and was nobt the militia in that fight? W
There were some militia in the fight, I think, and Genseral
Breckenridge was in ocommand of the whole thing,

Have you any ides who caused the shots in the hospital?

I only know from hearsay, who shot Smith; but I saw Furguson as he
passed up to Smith's room, I have never seen him before nor since
till I saw him here. He had a heavy beard and lenger phan.he has
nows I think he is the men I won't be positive; but sbout B
minutes after I saw him I heard the shot.

Ae P, Watkins, a witness for the prosecution having been sworn

testifies as followsy--

Ques. by Judge Advocate. Have you becen in the Rebel service, if so, were

ANnge=m

you on duty at the Emery & Henry Hospital about the time of the
battle of Saltsville, Virginia, and in what capacity?

Yes sir, I was on duty at Fmery & Henry Hospital about that {timse,

I was Quarter master Sergeant, Superintending the Quarter ¥amster

i oo . - . s
T oaith e tosmihel. Tho s eallasd in the Getel serwvice The
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Generai Hospital of Virginia.

Do ygu remember aftdr the battle of Saltsville a Lieu't Smith, of
a Kentucky Federal Regiment being in thet hoespital.

I don't know the gentleman.

State if enytime after the batile of Saltsville if there wes any
Federal officer in any of the words of that hospital, and if so
state whether the officer you saw was dead or alive?

I saw one dead on his bunk,

Describe thw« condition of that officer as you saw him in his bunk,

state what wounds were on him andif any of the wounds were fresh?

The only wound I saw was very fresh, he was shot through the head, | il
1

the ball entered the left side of the forenead and then peassed
through and tore off the top of tThe skiall, his brains were oozing
out on the pillow,

Had you heard any firing at the hospital before you sew the dead
officert? if so, how long before and how many shots?

I heard the report of one gun, supposed it to be a gun, about %
an hour befors I found the body.

Where do you reside, and state if you are now a pamoled prisoner.

I reside at Putnam Court House, Western Virginia. I have taken

the oath and am on my way home, I never was paroldd, I surrendered:il‘

and took the oath at Lynchburg.
Phen was it that Federal officer was shot?
I can't sey exactly, it was on or about the 12%th of October last
soon after Burbridgds defeat at the Saltworké.
The commission then adjourned to meet again at 8 a.m. on the lst
aay of August 1865,
Nashville, Tenn., Aug. lst, 1865
The commission met persuant to adjournment

present
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Champ Furguson, the prisoner.

Henry Shockeor, a witness for the prosecution having been sworn
testifies as follows.

Are you in the service and to what commend do you
balong?

Yes sir, I belong to th. 12th Chio Cavalry.

Did you ever see the prisoner, Furguson, before you sew him here,
if so, when and where?

Yes sir, I have seen him before, I saw him on the 3rd day
October 1864 at the battle of Saltsville, Va.

Was it during the fight or after the fight wes over?
After the fighlwas over, the day after. The fight was on the 2id
and I was taken prisoner on the 3rd,.

State what you saw him do there--give a derail of all you saw--
the time

desoribe how he was dressed and his general appearemcs at

In the first place, I saw him on the, in the moruing, pointing his

revolver down at the prisoners that were laying down on the field, §

and I hoard the report of the revolver and heard the men haaullo:lng,,‘;“.g

my pertner was wounded and so was I, we were lying on the field

together--close together--Furguson came up to us, and while he

was coming up towards us I crawled away about 40 feet end stretch-fgk

ed myself out. Furguson then asked my pertner, Crawford Hensel-
wood Co. B, 12th 0.V.C,, "what he was doing there", and "why he

came there to fight with the d----d niggers." Chemp then pulled

you have it, in the back, or in the face"” and my pertner says

Upor God's sake don't kill me soldier,” and I heard the report of

I

e phstol and saw my partner fall over dead, there was nobody with |

wim then, and he passed on “etween e and my parbner end went

132 |}
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over to a log house where they were carrying our wounded to and
about 15 minutes after he hed done this there were two Rebel s
soldiers passed me and I asked them if they wouldnot-take me to
the hospital and they said "wes" and did take me to a log cabin,
which was the same place I saw Champ going to, there was a hollow

between the battlefield and the log cabin and as we got on the

side of the hollow next to the log house I saw Champ coming out of i1

the house with two cavalry uniformed-negro soldiers advancing to-
wards us, at wnich time these two rebel soldiers says "waut ahd se
see what he does with them", we waited and saw him take them. into
the hollow about 100 yards or more from where we were end I saw

him shoot them thers in the hollow with a revolver, He fired two

shots, and I sald to the rebel soldier to hurry me on to the hos- {iHl!

pital, that I was afraid he would overtake us and shoot me and
they carried me on and we reached the hospital before Furguson
got baok there. He then came and got Two more niggers out of
that log Cabin, I saw him teke them out at the door smd I
can't say whether he shot them or not; but I heard the report
of a pistol not long-afterwards, this was about all I saw of
him there at the log houss, I di& not see any man with Fur-
guson up to this Hme. Furguson had not a regular uniform on,
he had on Something liks ; butternut Suit, the pants and ocosat
were alike, he wore & soft black hat with high ecrown, having
long hair end beard.

Did you see him anytime after that? If so, how long after
and where was it?

I saw him at Imery snd Henry Hospital where the wounded
prisoners of the Saltville fight were taken, the next day or

a day or two afterwards, inside of two days.
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State all that book place at Emery and denry Hospital, tell
all you saw, end how many men were with him if my?

When he came to Emery and Henry Hospital he came into the
room vhere I was lying=--it was in the morning ~ and had one
men with him - a midling takl men - When they csme in they

8eid "how are yéu getting along, boys", and Sat dowm about

ten minutes, When the men who was vith Champ pointed to a boy

of the 1lth Eichigen Cavalry md Said "I saved his life, he
was lying among negroes at the time." Chemp then said “If I
had seen you laying among negroes it wauld have been all

dey with you". then this other man who was with Chemp asked

the boy of the 1lth Michigen if he had any money end the boy

Told him No, and the men then pulled out a $10 Confederate bill
and told him that would keep him in tobaeco money. Champ

then asked me if I knew Lieut Smith. I answered in the negea-
tive, He says then to me "Yes you do you ge--d Yenkee" -

You kmow him well enough; but you dont went to kmow him nov.

He then asked if I knew where he was, to which I made no reply,
They both left their seats and went to the door when I heerd
Champ say,"I have a grudge against Smith, We'll find him". He
had not been gone more than about ten minttes when I heard the
report of a gun apparently en the floor above me I being at the
time on the second floor of the building,

What time in the morning wes it in the morning that you saw
Furguson on theiield when he shot your partner?

It must have been anout 8 or @ o'clock some vhere along there,
How was your paritner wounded? and how was you wounded?

He was wounded in the leg and I was wounded in the calf of the

lqgo
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When ybur pariner was shot by Furguson was he lying down or
sitting up?

He was sitbing up like.

Had you and your partner your arms at that time?

No sir, I gave my arms to my orderly sergeant, I don't know
what had become of my partner's arms.

Cross examined,

Ques. by counsel for defendant., Describe the men you saw on the hill,

AnS."-

QUES .=~

AI!.S.-—

Ques-"'"

Ange~-

Guese--

A.n.So""

Ques, =~

An.s.""'

GUes ==

Ange--

describe his dress and state if you hed any ecqueintence with

him?

. He had long hair, long dark beard, and had the appearance of not

sheving at all and he wore a kind of a butternut suit., I had
never seen him before that time.

Had you ever hed eny acquainbtance with Furguson before that? or
had you seen him?

Ho sir; not before that,

When didkhe battle of Saltville commence? and when did it end?
It sommenced on the 2nd day of October 1864 and ended the same
dey in the evening sabout 6 o'clock,

Were there amy men with the man- you took to be Furgﬁson? If so
how many and what did they do? If anything.

The man that was with him et Emery and Henry Hospital wes the
only men I saw with him, and I didnot see-him do anything.

Do you know the name of that man who was with him =% the
Hospital?

I do not,

Who commanded the difi'erent armies that day?

Burhridge end Héhson commanded our army, and Veughn and Williams

commended the rebels, 2s I was told after the fight.

i
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I also heard that Breckenridge snd some of his forces were
there and a part of Korgen's old commend was there,

Quese--  How long before the battle of Saltville, Va., was Lt. Col.

H amilton of the southern army taken prisoner snd killed while
in Kentucky?

Ans.-- I don't know:anything about Col. Hemilton,

Ques.~~  Have you ever heerd of the death of Col. Hamilbon, if so, hew
did he come to his death,

ANge=-- The Judge Advocate objected to the 1 tter clause of the question

and 88yS 3=~

The court have ruled that the fact, that e mem is dead, may be

proved by ¢ ommon repute and also the time of his death; but

the manner of his death can not be proved by repute, if it is
intended to be set up es a matter of defence, such a rule would
openn the door to let im all the old womens telk in the country.
Mgy~ Where upon the Objection was sustained and the following
déoission wendered by the courti--
The witness mey answer, if he can, wherher according to
general report Lt. Col, Familton is dead, and also the time of
his death; but the menner of his death must be stated of his
owl knowledge, if at all,
Mg, -- I never heard of Col., Hamilion,
Quess~~ Do you know the character of Lt. Emith for violence znd killing

prisoners under his charge: If so, state what that character

wes?
ANs, - I do not.
Ques.--  How were you treated while a prisoner of war at Emery end Henry

Hospital, with violence or otherwise?

Ange-= I was treated first rate while we remained at Emery and Henry

Hospital. il




Ques.—=
Ange=~

Ques.—-

ANng ¢ ==

QUEE e ==

.AIIS. -

Ques,=-

ANSe-=

24, 145 N

How 1oﬁg wore you at thelog house you spesk of?

I was teken there in the morning and remeved very nsear noon.

Did the person you took to be Furguson wear any insigniaof

rank?

Wo sir, I didn't see anything, no stripes or stars on his cdllar,
Did you ever see this man you supposed to be Furguson since you
saw him at Emery and Henry Hospital?

I never saw him after I saw him at Eméry and Henry.

You state you never had seen Furguson before, whey are you so
positive the man you speak of was Furguson? Did he introduce
hinself to you or state to you that that was his name? T mean
at the time you saw him on the hill, in the morning on the
battle field of Saltville, Va,

The only way I could know him was by what I wes told., When he
came into my room st Emery and Henry H,spital he asked me to
what regiment I belongeds I told him the 12th 0., V. Cavalry and
were stationed in Kentucky. He then said "I suppose you have
heard tell of me, my name is Chemp Furguson", That was all he
said then.

Reexamined

Ques. by Judze Advocate, Fow long was it after you saw the man on the

Ang.-=-

Ques,--

Ngg=-—

hill pointing his pistol down snd heard the report of the
pistol and heard the men halloe, that the man whom you recog-
nised as the prisoner came to where you were?

About ten minutbes.

Could you see him from the time you saw him on the hill untill
he came up to where you and your partner were?

Yes sir.

The above named witness is a =n of Harry Schockecor & respect-

sole mechinist residine on Seventh Street Ho. 1629 above
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Oxford in the city of Philadelphis., He entered the service
early in the beginning of the rebellion as a private in the

84 0. V. Cys Cos Gy in the three months service, He then entered
the 10th 0, V. C., Co. H. was wounded at the bat.le of Stone
River and was honorable discharged and remained at home about

2 months when he enlisted in the 12th 0. V., C, on the 10th

day of September 1863 and is at this date a member of the afore-
said reriment, in Co. "B" end is about 19 years of age. The
full weight of testimony is not always conveyed by the simple
words .of the witness. There is a subtle and mysterious
inspiration in manners oarrying with it convietion--independent
of the narrative itself, that can only be fully understood by
listening to its relation. The testimony of the young man
Shockeor was eminently of the description. Youthful, and une.: - ;é
practiced , to the surreundings of a court, truth found in him

8 simple and sublime exponent. Every lineament or that earnest
face was new proof of the power of simple and unczdorned truth,
and whatever polency there may be in these unmistekeabls indi-
cations, was never more powerfully illustrated than in this
witness,.

Captain F. Boughton, & witness for the prosecution, svor, testi-
fied as follows ==

Ques. by Judge Advocate. Please stabe your rank in the army and your

regiment,

nge=- I am Captain in the lst Regimeht, Michigen Engineers and Mechenics

e
A

Quess~=- If you have ever seen the prisoner before, state when, where end

all that was done? and what representations were made? if any,
Ans,-- On or about the 17th of iHarch 1864, the train thet I was on

going rfrom Bridgeport was captured near Estill Springs, the

e T e e

train was thrown off the track by s cail's beinr taken up, ond
J et bl 4
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I was.robbed of about £220, a revolver, my wabtch and all my
oclothes even my boots off my feebt, my overcoet, dress coat and
vest. Quartermaster Williems of %the saie nogimeht was on the
same train. Two men of our Regliment were wounded after they
surrendered and a resident of Edgefield wes shot enc died the
next day. Other officers were robbed, e man by the name of,
Reynolds belonging to our Regiment was robbed of $200 and a
Copt. of & H. York, Regiment of {800, After robbing us, I vas
then mourted behind one of them, end teken % or % mile, end
the mén were urged to charge into the next train that was coming
up, it was there they took my boots and were tryinz to get in
"two rows of war" s they called it, that Capt. Hell of the 123rd
¥, Y. came up end fired into them, and I run one weay and the
Guerrillas run the other. They didn't fire but once and that
shot was et me. I could not swear that I saw the prisoner there;
but I think he is the man wino wore the insignia of a Lt. Col.
and passed as Lt, Col. fughse

Ques.—-~ How long were you with-the men whom you teke to be the priscner?
Describe his hsir and bearc st the time.

NGa=-- I was with him about half an hour before I escaped, after wer
left the railroad. He hed very heavy bleck whickers and longer

heir a good deal than Furgusen has now, he had a partiel

Confederate uniform on. He wes & large men, would weigh 1&0 or

180 1lbss I shoulc thin,.

i ATty e o

Ques.~-- Whers sre Estill dYprings?

Ans,-- On the Neshville end Chathanooge Re Re 6 or 8 miles the other

e T

side of Tullshoma,

Cross Examined.

Gues, by Counsel for defendant. ¥ho had comuand of the forced thet

centrred The Trazin?
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I coﬁld not say, some of the men said Furguson did, and some
sald fhat Hughes did. The man who was pointed out to meas
Furguson wore the full dress uniform of a Fedgral Officer but
had no shoulderstreps. He wore long sandy hair and was sandy
complexion, was rather a small man, snd would weipgh perhaps
130 poundas.

‘Who pointed that men out as Furguson?

The man that I was riding with.

You describe another man as Champ Furguson how did you get them

confused?
The man who passed himself as Hughes is the one who had long
whiskers and vblack hair, end Hughes is the one thet I think
I recognize as the prisonsr,
Are you positive the prisoner is the same man you saw there in
the insignia of Lt. Col.?.
I am not, I could net swear that he is.
The commission then adjourned to meet again at 8 A.M. on the
2nd inste--
Fashville, Teénn, Aug. 2nd, 1865.
The commission met persuant to adjournment
Present
A1l the members of the commnission, the Judge Advocate
And .
Champ Furguson, the prisoner,
Esther Ann Frogg, e witness for the prosecution having been

sworn vestified as follows i=~

Quess--(by Judge Advocate) Are you the widow of the late Wm. Frogp?

iAJIS [ B

Please state time time end place of his death end by whom he
was killed anda the menner of his death.

Yes sir, I am T..¢ vicow of “m. Frosz. Ze was killed the lsit

146 ||
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iy husbend replied "I em very sick I heve had measles and have

28. |

day oerovember 186l. Eight miles above Albeny in Clinton
County Kentucky. Champ Furguson came into my house and saild
"how d'ye", I asked him to have a chair enc he said he hadn't
time. I then asked him to have some apples, and he said he had
been eating epples, He then sasked where lr, Frogg was? I re-
plied that he wes in the bed very sick. Furguson walked to the

bed where Lir. Froggwas lying and said "how are you lir. Frogg"?

taken s relepse” , Furguson said "I reckon you caught the measles |

at Comp Duc) Fodinson," my husband told him he never was there,
at which time Furguson shot him with a pistol, end I started
out of the house end just as I got out of the house I heard en-
other shot and I never heard my husbtand speak after the f'irst
shot, anc did not hear Furguson say anything after I left bhe
house., I ran off about 20 yards from the house and returned in
about 15 minutes, et which time Furguson was étarting towards
his horse. When I entered the house my husband was dead, in the
bed, he w.s shot twice, once under the left breast aud once in
the right side.

What other persons were in the house with you shen Furguson
came there?

A gentlsman by name of Jack lLiace and my little child 5 months
old, lying in %the cradle by the bed,

Who was there vwith Purgus n? if eny body, and whet did they dot?
George Brazile and Vest “winn were oub in the road; but they
did nothing at all.

Where and with whom did Furguson leeve his horse when he came
into ©The house?

He left the horse at the gate anc Gwinn snd Brazile were a

litele wiecs Irom it in the rofd.
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Did théy remain or go off with Furguson?
They went off with him.
Had you secen them there that morning before Furguson came?

No sire.

How long hed you known him before that?

. I was raised right close to Purguson end have knovm him all his

life,

Had your husband ever been at Camp Dick Robinson?

No sir, he had never been therce

How often and where have you secn Furguson since the killing

of your husbengd?

I have seen him twice sinc, before I saw him here. He came to
our house one gight and I met him in the roed aboutl %—of ﬁ

mile from my houss. |

when was it that he csme to your house? Who were with him?
What did he come for and whet did he say and do?

It was about one month after he had killed HMr. Frogg. e
wented e yoke of oxen turned into my yerd, that belonged to my
father whose name is John Kegler--I don't know whe or how many
were with him, it was at hight and he came to the house by him-
self.,

Yhen wes it that you met him in the roed? Who and how many were
with him and whet were they doing? If anything was said state
vhat wee sald and by whom?

It was lest May was & year ugo--there was no one with him but
Bill Beeson; but a good meny passed the house a head of him. I
don't kmow any of.those who passed the house befors him,
Furguson and Beeson said nothing and had nothing with them but

were armed,

What time wes it in the day theyeceme to your house znd killec
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your husband?
It was esbout 11 o'clock in the day.

Cross Examined,

Ques. by Counsel for defendent. Was your husbend Wm. Frogg attached to

Ange=-

Ques.~=-

Ans,--

Ques,--~

Ang, -~
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Ans.--
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or did he go with any of the Home Guards or Independent Companies

before his death?

No sir, he belonged to the l2th Ky. Infantry Volunteers. He
had never been on duty with then. .

Did he go armed?

No sir.

Did you ever heer him meKe eny threeats against the life of
Furguson or did he wayley or seek to teke his life?

I never heard my husband/ threasten Furguson's life,nor my
husbend newer waylaid or seught his life,

Was Jack lMace or any of thebalance of the family disturbed by
Furguson?

NO Sir.

You speak of his recuesting your father's oxen put in che yerd,
was not his objeot to have them taken care of?

Yes sir.

Reexamined.

You have been asked about threats etec.,, witll you please state
what the relations had been between your husband and Furguson
before that--friendly or otherwisel?

They wvere as friendly as <hey coula be and good friends as he
thought,.

How long before that had your husband volunteered and why had
he not Jjoined his regiment?

I don't reccollect how long btefore that he voluntesred--he was

alrer. dewm sicly, and hed beer cick shout a week wlhen he wes

it Ay S i :
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killed. ﬁe had been with the Rggiment some at Albeny, and came
home end was taken sick and was therreason that he did not go
beck.

Quese~~  Did Jack Mace stay in the house all the time at the killing of
your husband?

Anse-- Yes sir.

A. J+ lace, a wilness for the prosecution, sworn, testified as followsi--

Ques. by Judge Advocsate. Were you present at the house of Wm. Frogg, in
Clinton Counbty, Kentucky at the time he was killed?

Ans—- Yes I was sir.

Ques.--  Descriue the manner of his death, who shot him? héw often--and

state all that was sald and done?

Ans.-- Mr. Furguson the prisoner walked into th%house, and said "How
are you'"--lirs., Frogg said "How d'ye Champ". Furguson then asked
"Where is Mr. Fpogg?' and Mrs. Frogg said "he is thers in the
bed sick", Mr, Furguson then walked back to the bed and said
"how are you Mr. Frogg?" Mr. Frogg told him he was not well,
that he was just getting over the measles, Mr. Furpuson asked
Mre. Frogg if he had got the measles et Cemp Dick Robinson, ir,
Frogg told him he had not. Then Furguson went to thddoor and
stood there 1 suppose aboutb %—a munute and then went beek to the
bed and stood there about one munute--speaking not a word--end
then raised his pistol end fired righﬂ@nto the bed. Lra. Frogg
sereamed as loud as she could and jumped out et the door, and
as she ren our I went to the seme door esnd stopped end looked
back just at whicﬁ?ime lir. Furguson fired the second shot. Hr,
Frogg was sitting-up in the bed at the time Mr. Furguson fired

the second shot, at which time I saw him sink right back., I

then went home es hard &s I could go--~I was young end very much

scared, Dbeingz in ny 1b5th year, i
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Cross Examined,

Ques. by defendent i-~How old are you now?

Ans,-=-

Ques.-—

Ans--

I was 17 years old the 27th of last liay.

Did Furguson see you? and how many were there ih the house and
what room were you in?

I sappose he did--I was sitting right by the fire place when he

came in, there wes but one room in the house.

Ques. What compeny did Vim. Frogg belong to? and state if he wes in the

Ang,y =

QueSn‘-

Ans,=~

Ques,=-

.AD.S.'-—

Ques. by Jud:e Aﬁvccate.

Ase--

Quos,--

AHS.--

QRGS.’—

Ansy=—-

habit of going out scouting,

I don't know what company he belonged to, and he wes not in the
haiit of going out scouting that I know of.

Do you kmow of Vim. Frogg being hostile to Furguson of his seeking
or threatening the life of him?

Ho sir, I do not,

State what you may know about Wn. Frogg watching the roads or
bushwhacking Furguson or his men?

I know notiing about it,

A+ J, Capps, a witness ior the prosecution éworn, testified eas
follows gunm

Have you been in the rebel service? and to what
commend did you telong?

Yes sir, I belonged to Capt. dJ. W. McHenry's compeny, we were
not etteched to eny regiment while I wes with the c ompany,

Were you ever with that company on eny expecition when bhe
prisoner Furguson was along?

I was,

Whoen wes it amd where did you go?

Hy reccollecvion is it was in the spring of 1863, likely in
April, from Liwingston in Overton County Tennessee to Albany,

. S L = T ; . 1
Cilnton County Kentucky, meebting ot Dillerd Goodpasture's 23




Ques, --

Ansl“-

QueSo-‘

AN ==

Ques,--

Ang e -—
Ques, ==~

Ans-*-

Ques, ~-
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miles from Livingston before we started,

On your way back from Albany did you meet any person? If so

did any one enguire his name? What neme was given? and what was
done with that person?

Yes sir, I will state the circumstance., I think it was about

3 miles from Albamy near the defendantds Mother-in-law!s,

¥rs. Owen, It was probably about an hour in the night, the

moon was shining. Some person came riding from the wocds,

kr. Furguscn was the first men that spoke to him; there wes
perhaps one man between me and the defendant, I was iniront of
the compeny. I don't reccollac% what was said, I think Furguson
asked the person his name end he told his neme and Furguson

then shot him, I can't be positi%e but I think he said Zachery,
I can't say where he hit him, but when he enswered his nsme
Furguson shot him end he fell firom his horse to the ground end
exclaimed "Oh Lord" Furguson got off his hor;e and stabbed him
in the body. We then parlied about~% an hour s to where we
should go, the defendent insisting on staying at his motrer-in-
law!'s right where we vwere; buil Capiain lMcHenry finally ordsred
us to go on, and we did so leaving the bbdy-lying in the road,
Could you judge from the sppearance of the person shot what his

age vas?i

I could ﬁot, sir, I ook it to be a men.
Was your father, Alwvin Capps along.

Yes sir,

How long were you on that expedition?
We sterted from Livingston--went to Albany and then to Gr&nsley's?
that night and the killing was the night of the day we started.

How many other persons were killed on that expeditioh?




Anse--

Ques, --

AnS.--

Ques, -~

Ans.--

Ques,--

4. ' 153”5
Objected to by defence on the ground that it is illegal to show
that others were killed by the command of Captain MoHenry unless
the proof connects the prisoner with the killing.
To which Objection the Judge Advooate replies and says, that
the prisoner is already connected with the company and the
expedition, end we ¢an not commect him with a killing untill we
have proven a killing to connect him with.
The cbjeetion was over ruled.
There were four otaers killed.
Who were they: A% what place and did theycome to their death?
Wno killed them? Give as mear es you cen the partifulars of
the death of esach.
I cuntt state postively, only from information, except as to one,
I knew one of the men whose neme was Jopm Martin but don't
¥now who killed him., It was after we passed Rome's ﬁill in
Kentucky; but he was dead when I sew him, He was shot some where
in thehead and his boson was open end a large gesh somewnere in
the breast, the wounds were fresh; but were not bleeding much
when I savw them. I saw one other man who had been run over &
bluff-~I saw him lying there; but .did not go to examine him. I
think I sew another man close to Lartin who was killsd.
Where was the prisoner during the expedition, L' rom the time you
left Livingston untill you returned? and where was he at the
time you saw the bodies you spoke of?
He was with us the entire trip and at the time I saw the bodies.
Were tho persons from whom you got your information, &s to whose
deed bodies these were, and the menmer of their death, members
of the company and teking part in the expedition with the

prisoner?
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Objecfed to by defence on the ground that we have nothing to
do with these men, and the testimony would be heersay, they
themselves would be the best testimony in regard to the manner
of the death of tnose men, and it is not competeﬁt to prove
what these men unknovn mey have said in regerd to it.

To which objection the Judge Advoéate replies end saydi--

Thet it is competent to prove zgainst one priscmer what any of
the other parties, connected with him in a transection, said
about what took place--as in Lord Gordon's case, the cries of

the mob were all owed to ne proven in his case for roasons see

Roscoe's Criminal Evidence page 23, (margin). Bubt before the

Court decides the point raised, the counsel for the accused adds

the following evidenceg¢m-

The Additional ;bjection

The Defendent objects to the witness snswering the zbove question

on the ground thet, it is the hearsey testiniony or statements

of others not before the court and wsworn to--snd upon the further
ground that it appears that Capt. LcHenry was in command of this

company, from the testi.ony of this witness, and whatever way

have been by any member of tﬁis company on their march under

Capt, KcHenry's orders, could not be proved against the prisoner

and he held responsible for others acts,

Judge Advocate replies as follows to the additional objection:

Any act in biolavion of the law of war could not be justified

by the fact of Captain MeHenry's teing in command, If a men is

killéd by a soldier wnile he ismarching, he can't justify it on

the ground of having a Captain along vho was in commend, Untill

all the facts areshown the court can't tell who is responsible,

whether the men were killed in fizht or murdered. It will be

tine enoush to consider the orisoner's responsiblility when all




Abse--

Ques,--

Ans.--

Quesy~~-

36. : IS{ ¥
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all the facts are lnown, The court eén't rule that he is not

responsible, simply because there was an officer along in command f}

Such a rule would exclude all testimony as to the case suprosed
of a soldier!s wantonly shooting a citizen on a march. Killing
is always presumed to be unlawful uatill it justified, The
Counsel for the defendant arose and replied as follows, %o the

Judze Advocate and saysi--

The Defence alle:ed that, if it is sought bythe witness to prove [

that some person told him that the defendant had any thing to
do with %he killiag of the men, that it is olearly hearser
and would be in vielation of that clause of the consititition
thet requires the witness to be confronted and brought face to
face with the prisoner. |
Objection overruled by the Court who decide that,

The issue southt to be raised is not involved in the ouestion
P =3

~end therefore the witness may answer the question put‘by the

Judge Advocate,

Yes sir they were,

Wers they along with the bend? and did they accompany it from
the time 1t started till it returned?

Yes sir.

Iow state what those persons said zbout the killing of those
men? How they .ame to their death and who they were.
Objected to by the Defendant on the ground above Stated.
Pending, thé consideration of this question the commission

adjourned to meet alt 8 z.m. on the 3rd, inst,
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